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SAN  FRANCISCO 
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A. 


AiffiNDTaF.l'TT  -  Standardization   rf    Com-Densatlons  iinder 

1942 '. 3458 

ABSENCE  under  Soction  15Z>   of  the  Charter,  as 

AMENDED  in  Noveinber,  1942  -  Granting  ijeawes  of,, 3459 

ALLOWANCE  to  cover  Expense  of  ARTICLES  of  Weorlnc 
APPAREL  for  Volunteer  Workers  serving  under 
Civilian  War  Council 3464 

ALLOWANCE  for  AUTOMOBILES  for  AUXILIARY  Police 

Lieutenants 3465 

AUCTIONEERS  selling  AGRICULTURAL  Commodities  from 
License  provided  for  by  ARTICLE  2,  Part  III 
of  the  San  Francisco  Municipal  Code  -  In  Re, 
Excepting 3469 

ASSETS  OP  PURKMAM  ESTATE  -  Duty  of  Library  Commiss- 
ion and  Park  Commission,  with  Regard  to 3470 

APPOINTEE  in  Uniformed  Rank  of  Police  Departmmt  - 

Commencing  Date  of  Probationary  Period  for,... 3472 

Ai-IEi^lDIdEKT  (CHARTEK)  providing  for  limited  tenure 
APPOIFTI/iEKT  APPLICABLE  retroactively?  -  la 
recent  Ciiarter 3474 

APPROPRIATION  ORDINANCE  -  Last  Da;  for  Publication 

of  Proposed  Budget  and 3475 

A?.iEKDMENT  to  Section  161  of  the  Charter,  Relating 
to  the  Continuance  of  Ocntribv-.tlons  in  the 
Kotirement  System,  Effective  Januai'y  1943 
Reenacts  the  Whole  Section  -  vvhetner  the 3477 

AUTHORITY  to  ADMINISTER  full  AID  to  Needy 

Children  In  all  Classifications  -  Public 

Welfare  Department  has  legal 3479 

AGE  LIKIT  for  Entrance  Employment  in  the 

Uniformed  Force  of  the  Police  Eepartment  - 

In  Re,  Suspension  of 3481 

ACTUAL  EMERGENCY  are  existent.  -  Pxir chaser  of 

Supplies  may  make  Purchases  on  tue  Basis  of 
"Informal  Bids"  when  conditions  of  an 3482 


c. 


X8 


A  -  2 


ADMINISTRATOR  8  (No)  Administrator  appointed  and 

No  Affidavit  is  filed  under  Probate  Code  section 
630  -  Disposition  of  Va'ages  due.  Deceased  Employee 
where  No  Executor  or, , , , 3489 

ASSESSTENTS  for  Ilichway  Districts  No.  9  and  No.  10 

for  Fiscal  Year  1943-1944  -  Payment  of 3490 

Agreement  with  ^i^arket  street  Railway  Company  for 

Romowal  of  Tracks  on  certain  streets 3493 

ACTIVE  DUTY  in  the  Transport  Service  -  Right  to 

"Military  Leave"  to  Enter  School  Preparatory 
toward 3495 

APPLICATION  of  Section  226  of  the  Eabor  Code  to  the 

City  and  County  of  San  Francisco 3496 

ACCEPT  OTKL!  EMPLOYIffiNT  -  Eligibility  of  Superior 

Court  Judge  to 3497 

ABSEIJCE  -  MILITARY  LEAVE  OF  -  to  Einployee  to  serve 

as  iiiarine  Surx-rintendent  under  the  United  States 
Maritime  Co;:-imlssion 3498 

ATTDIT  -  TRI;AGURER  'S  -  COURT  ORDxXRS 3499 

ACCEPT  CERTIFICATION  of  Civil  Service  Comr/.ission, 
on  the  ground  of  AGE  of  person  certified  - 
Refusal  of  Department  to 3501 

ALLOWANCE  -  RETIREIOirT  -  for  ALICE  Rose  power, 

former  member  of  the  Board  of  Education 3507 

"ADMINISTRATIVE  AND  EXECUTIVE  PERSON NEL"  as  used  in 
Section  4  of  the  Salary  Standardization  Ordin- 
ance.   -  In  Re,  Meaning  of  Term  "Department 
heads  and  other 3508 

ASSISTANTS  OF  SUPERIOR  COURT  Secretary  and  Jury 

Commissioner  to  Salary  Increases.  -  Right  of.. 3509 

ANNUAL  VACATION  or  Sick  Leave  with  Pay  wSOffl  out 

of  the  City  Service  on  a  "Military  Leave"?  - 

Doe  s  one  have  a  Right  to  an 3510 

AME?IDMENT  -  Effect  of  -  on  Ordinance  No.  2148 

tSalary  Ordinance,  1943-1944).  -  In  Re 3514 

ACT  -  CHINESE  EXCLUSION  -  Repeal  of 3515 

ALLOVi'ANCE  OF  GASOLINE  TAX  TO  CITIES  -  In  Re, 

Provisions  of  State  law  regarding  Budgetary 
Proceedings  and  Hearings  in  regard  to 3515 


A  -  3 


ASSISTANT  SECRETARY,  JURY  C OimiSS I013ER,  to  Senior 

Clerk-Stonosrapher.   (Superior  Court).   In  Re, 

Change  of  Classification  of 3517 

ALLO'ffANCE  -  RETIREMENT  -  In  Re,  Increase  of  Retirement 
Allow  ance  to  Policemen  and  Firemen  whose  co.ipensa- 
tlons  have  been  increased  by  the  1942  Charter 
Amendments 3518 

APPREHEKSION  OF  CRIMINAL  -  In  Re,  Resolution  that 

Mayor  offer  Reward  for 3S13 

APPROPRIATION  of  Funds  to  pay  Referee  of  the  Juvenile 

Court 3519 

ASSIGNI,1ENT  OF  WAGES  or  Salaries  of  Employees 3520 

ADULT  PROBATION  DEPARTMENT  -  Disposition  of  Fines 

Collected  by 3521 

APPROVAL  of  Payrolls  of  Employees  of  Child  Care  Center ., .3522 


B. 


BULLETIN"  -"RECREATION  DEPARTKTENT  -  Election  Material 

printed  in  *. 3450 

BOARD  OP  SUPERVISORS  to  control  filling  of  vacant 

positions  -  Ri^Tnt  of 3454 

BUDGET  AND  AP  PROPRIATIOK  ORDINANCE  -  Last  Day  for 

Publication  of  Proposed 3475 

BENEFITS  to  George  F.  Cullen,  now  Retired.  -  In  Re, 

Payments  of  Sick 3480 

BASIS  of  "Informal  Bids",  when  Conditions  of  an 

Actual  Emergency  are  Existent.  -  Purchaser  of 
Supplies  may  make  purchasos  on  the 3482 

BROTHERS  or  Sisters  furnl>'hlnG  Affidavit  of  lU^lit 
under  Probate  Co<3e  section  530  -  Pay.nent  of 
Wa^eo  owln;3  to  r-ocoaaod  Smploveo  to  ond  of 
several 34qq 

BALLOT  -  Incumbent  fudges  of  the  Municipal  Court  must 

Rotate  their  ^^ames  on 3494 

BID  for  Milk  and  Milk  Products  for  San  Francisco 

Institutions 3500 

BOARD  OF  EDUCATION  -  Retirement  Allowance  for  Alice 

Rose  Power,  former  member  of  the 3507 

BUDGETARY  PROCEEDINGS  AND  HEARINGS  in  regard  to 

allowance  of  Gasoline  Tax  to  Cities  -  In  Re, 
Provisions  of  State  law  regarding 3516 


c. 


CLAIM  Money  deposited  with  COUNTY  Treasurer  - 

Time  within  which  to 3448 

COMMITTEE  -  Man  Power 3452 

COURT  REPORTERS  -  Withholding  "Victory  Tax"  from 

Payment s  to 34 53 

CHARTER  -  Right  of  the  I-iayor  to  raise  Salaries  of 

Employees  under  emergency  powers  granted  under 

Section  2  5  of  the 3455 

CHIEF  OF  POLICE  -  Power  of  *  to  Suspend 3456 

COMPROMISE  of  CLAIM  against  CKAPJLES  RUSSELL 3457 

COMPEKSATIOKS  \inder  1942  Amendment  -  Standardization 

of 3458 

CHARTER,  as  amended  in  November,  1942  -  Granting 

Leaves  of  Absence  under  Section  153  of  the 3459 

CORRAL  H0LL0.7  PIPE  LIIIE  -  Sale  of  Certain  Equipment 
heretofore  purchased  by  the  Public  Utilities 
Commission  for 3461 

COI/IMISSION  -  LIBRARY  -  Ri^int  of  Real  Estate  Depart- 
ment to  CHARGE  -JJ  for  Services  rendered 3462 

CIVILIAN  WAR  COUNCIL  -  Allowance  to  cover  Expense 
of  Articles  of  Wearing  Apparel  for  Volunteer 
SSforkers  serving  under 3463 

CLAIMS  FOR  REFUNDS  -  Verification  of 3466 

CONDUCTOR  -  In  Re,  Suspension  of  Initiative 

Ordinance  providing  for  Operation  of  Streetcars 

by  Mot  ormm  and  3467 

CONTRACTS  AN  KLLNESS  during  said  Employment  - 
Status  of  Employee  of  Fire  Department  who 
Accepts  other  Employment  during  his  Vacation 
and  who  Sustains  Injury  or 3468 

COMMODITIES  (AGRICULTURAL)  from  License  provided 
for  by  Article  2,  Part  III  of  the  San  Francisco 
Mxmicipal  CODE.  -  In  Re,  Exeepting  Auctioneers 
selling  Agricultural 3469 

COMMISSION  (LIBRARY)  and  Park  COMI,IISSION,  with 

Regard  to  Assets  of  Furhman  Estate  -  Duty  of.... 3470 


C.  -2- 


COMMENCIKG  DATE  of  Probationary  Period  for  Appointee 

in  Uniformed  Ran/  of  Police  Departniont 3472 

CLERK  OF  MUNICIPAL  COURT  -  In  Re,  Salary  of 3473 

CHARTER  AI.IENDI.1E1IT  providing  for  limited  Tenure  appoint- 
ment applicable  retroactively?   Is  recent 3474 

CHARTER,  Relating  to  the  CJKTINUAKCE  of  COi;  TRIBUT  iCK  S 

in  tne  Retirement  System,  Effective  January,  1943, 
Reenacts  the  Whole  Section  -  Whether  the  Amendment 
to  Section  161  of  the 3477 

CniLDREIT  -  KEEDY  -  in  all  ClesEif ications.  -  Public 

Welfare  Department  has  legal  Authority  to  Admin- 
ister full  aid  to  Kesdy 3479 

CULLEN,  GEORGE  F.  -  In  Re,  Payments  of  Sick  Benefits 

to  -a-,  now  Retired 3480 

CAS,IFORKIA  -  STATE  OP  -  Payment  of  Sales  Tax  on 

CERTAIK  Equipment  purchased  from  the 3484 

CODE  -  PROBATE  -  SECTION  630  -  Payment  of  Wages  owing 
to  Deceased  Employee  to  one  of  Several  Brothers 
or  Sisters  famishing  Affidavit  of  Right  under 
Probate 3488 

CODE  -  PROBATE  -  SECTI0N630.  -  Disposition  of  Wages 
due  Deceased  Employee  where  no  Executor  or 
Administrator  appointed  and  no  Affidavit  IS   filed 
xinder  Probate 3489 

CONSTRUCTION  OP  SEWERS  -  Use  of  Gasoline  Tax  Funds  for. 3491 

COURT  -  MUNICIPAL  -  Incumbent  Judges  of  *  Must  Rotate 

their  Names  on  Ballot 3494 

CODE  -  LABOR  -  Application  of  Section  226  of  the  ^abor 

Code  to  the  CITY  AND  COUNT-:  of  San  Francisco 3496 

COURT  -  SUPERIOR  -  Eligibility  of  Superior  Court  Judge 

to  Accept  other  Employment 3497 

COMMISSION  -  UNITED  STATES  MARITIME  -  Military  Leave 

of  Absence  to  Employee  to  serve  as  ivlarine  Super- 
intendent under  the  United  States  Maritime  Comm- 
ission  , 3498 

COURT  ORDERS  -  Treasurer's  Audit 3499 


C.  -3- 

CERTIFICATION  of  CIVIL  Service  COMMISSIOK  on  the  ground 
of  age  of  person  CERTIFIED  -  Refusal  of  Depart- 
ment to  accept 3501 

CITY  AND  COUNT'  of  San  Francisco  -  Delousing  Unit  to  be 

Established  in  the 3502 

COMPENSATION  for  Temporary  Employees  -  Standardized 3504 

COMPENSATION  of  Referee ■  of  Juvenile  COURT 3506 

COURT  -  SUPERIOR  -  Right  of  Assistants  of  *  Secretary 

andJury   COiffillSSlOHSR  to  Salary   Increases 3509 

CITY  SERVICE  -  Does   one  have   a   Right   to   an  Annual   Vacaticn 
or  Sick  Leave  with   Pay  while   out  of   the   *  on  a 
"Military  Leave"? 3510 

COMPANY  -   PACIFIC   GAS   AND  ELECTRIC   -    In  Re,    Deniand   of  * 

for  Electric  Lighting  Fixtures  at  James  Rolph  Playgrond..  3511 

CHILD  CARE  CENTERS  -  Employees  of 3512 

CRIMINAL  -  APPREHENSION  OP  -  In  Re,  Resolution  that  Mayer 

offer  Reward  for , 3513 

CHntESE  EXCLUSION  ACT  -  Repeal  of 3515 

CITIES  -  In  Re,  Provisions  of  State  law  regarding  Budgetary 
Proceedings  and  Hearings  in  regard  to  allowance  of 
Gasoline  Tax  to 3516 

CHANGE  OF  CLASSIFICATION  of  Assistant  Secretary,  Jury 

COMI.IIcSIONER,  to  Senior  Clerk-Stenographer  (Superior 

COURT ) 3517 

COMPENSATIONS  have  been  increased  by  the  1942  CHARTER 

Amendments.  -  In  Ro,  Increase  of  Retirement  Allowance 

to  Pol  icemen  and  Firemen  whose 3518 

COURT  -  JUVENILE  -  In  Ro,  Appropriation  of  Funds  to  pay 

Referee  of  the 3519 

CHILD  CARE  CENTER  -  In  Re,  Approval  of  Payrolls  of 

Employees  of 3522 

CLAIMS  FOR  MOKEY  found  upon  Decedents  in  Coroner's  Cases      3526 


-c- 


CORP ORATE  STOCK  -  Right  of  City  to  Hold  353^ 


To   CKIZP  AI K li.  ISTRA-TIVE  OFFICER  - 


Standardization  of  Co;upensatlons  under  1042 

AniSnd.'aen  t .  ( t  spy ) 1^58 

Grar-tins  Leaves  of  /^bsonce  under  Soctlon  153  of 
the  Cnarter,  as  amended  in  Uovoinbor,  1942 
(copy), 3459 

Sale  of  Certain  Eq^ip.-nent  heretofore  purchased  by 
the  Public  'Utilities  CoDiinicsion  for  Corral 
Hollow  Pipe  Line,  (copy) 3451 

In  Re,  Payments  of  Sick  Benefits  to  George  F. 

Cullen,  now  Retired  (copy) 3430 

Purchaser  of  Supplies  nay  aiake  Purchases  on  the 
Basis  of  "Informal  Bids",  when  conditions 
of  an  Actual  Emergency  are  Existent 3482 

Poynient  of  Sales  Tax  on  Certain  Equipment 

purchased  from  the  State  of  California 3484 

(copy) 

Quarantine  or  Enforced  Isolation  of  the 

Recalcitrant  Tuberculous  (copy) 3486 

Payment  of  Assessnents  for  Highway  Districts 

No.  9  and  Ko.  10  for  fiscal  year  1943-1944.. 

( copy ) 3490 

In  Re,  Agreement  with  Market  Street  Railway 
Company  for  Removal  of  Tracks  on  certain 
Streets 3493 

Incumbent  Judges  of  the  Municipal  Court  Must 

Rotate  their  Nasies  on  Ballott 3494 

In  Re,  Military  Leave  of  Absence  to  Employee 

to  serve  as  Marine  Superintendent  under  the 
united  States  Maritime  Commission  ( copy) ... .3493 

In  Re,  Bid  for  Milk  and  Milk  Products  for  San 

Francisco  Institutions 3500' 


Sterilization  of  Milk  Utensil 


3 3505 


To   CHIEF  ADMINISTRATIVE  OFFICER  -  2. 

In  Re,  Provisions  of  State  law  regarding  Budgetary 
Proceedings  and  Hearings  in  regard  to  allowance  of 
Gasoline  Tax  to  Cities 3516 

In  3?e  -  Amondment  of  Refuse  Collection  Ordinance 
to  Provide  that  Refuse  Collection  shall  be  made 
by  Ovmer  rather  than  I'enant  3524 


To   CEIEF  OF  POLICE  - 


Power  of  Chlof  of  Police  to  Suspend 3456 

In  'Re,  Suspension  of  A^e   Limit  for  Entrance 
Employment  in  the  Uniformed  Force  of  th.e 
Police  Department  ( copy ) 3481 


To  CIVIL  SERVICE  comjiasioK  - 


In  Re  -  Man  Power  Cornniittee 3452 

Rigiit  of  "*ayor  to  raise  salaries  of   employees 

imaer  ers  rgency  powers  frsnted  under  Section 

26  of  the  Charter  (copy) 3465 

IK  Re,  Standardization  of  ^-ompenaationa  under 
1942  Amendment 3458 

Granting  Leaves  of  Absence  under  Section  153 

of  the  Bhartor,  as  Amended  in  November,  1942.. 3459 

Salaries  of  Employees  wiiich  are  Protected 3463 

Commencing  Date  of  Probationary  Period  for 

Appointee  in  Uniformed  Rank  of  Police 

Department 3472 

In  Re,  Salary  of  Clerk  of  Municipal  Court 3473 

In  Re,  Payments  of  Sick  Benefits  to  George 

P.  Cullen,  now  Retired 3480 

In  Re,  Suspension  of  Age  Limit  for  Entrance 

Employment  in  the  Uniformed  Force  of  the 

Police  Department 3481 

In  Re,  Sick  Leave  for  Employees  of  the  Health 
Service  System 3485 

Right  to  "Military  Leave"  to  Enter  School 
Preparatory  Toward  Active  Duty  in  the  Transport 
Service 3495 

In  Re,  Military  Leave  of  Absence  to  Employee 

to  serve  as  %rine  Superintendent  under  the 

Uniued  States  Maritime  Commission 3498 

In  Re,  Refusal  of  Department  to  accept  Certi- 
fication of  Civil  Service  Commission,  on  the 
ground  of  age  of  person  certified 3501 

In  Re,  Working  Days  Pursuant  to  1943  Standard- 
ization Ordinance 3503 

Standardized  Compensation  for  Temporary 

Employees 3504 

In  Re,  Compensation  of  Referee  of  Juvenile 

^ourt.  , 3506 


To  CIVIL  SERVICE  COMMISSION  -  3. 


In  Re,  Meaning  of  Term  "Department  Heads  and  other 

Administrative  and  Executive  Perconnel",  as  used 

in  Section  4  of  the  Salary  Standardization  Ordinance, . .3508 

Does  one  have  a  Right  to  an  Annual  Vacation  or  Sick 
Leave  witL  Pay  while  Out  of  the  City  Service  on  a 
"Military  Leave"? 3510 

In  Re,  Effect  of  AKondment  on  Ordinance  No,  2148 

(Salary  Ordinance,  1943-1944) , 3514 

In  Re,  Change  of  Classification  of  Assistant  Secretary, 

Jury  Commissioner,  to  Senior  Clerk-Stenosraphcr 

(Superior  Court) 3517 

In  Re,  Approval  of  Payrolls  of  iimployaos  of  Child 

Care  Center 3522 

Time  off  to  Compensate  for  Overtime  Served  by  Ad- 
ministrative and  Executive  Employees  and  Officials     3525 


In  re  -  Re-Standardlzatlon  of  Salaries  to  beoorae       ^ 
effective  JUly  1,  1944  5^^^ 


To   CIVILIAN  WAR  COUK'CIL  - 


In  Re,  Allowance  to  cover  Expense  of  Articles  of 
Wearing  Apparel  for  Vol\inteer  iVorkers  serving  under 
Civilian  Viar  Council  (Original  to  President  of  War 
Coiincil,  copy  to  Director  of) 3464 

In  Re,  Allowance  for  Automobiles  for  Axixiliary 
Police  Lieutenants  (Original  to  President  of  War 
Council,  copy  to  Director  of),. 3465 


To   CONTROLLER  - 


Time  within  which  to  claim  money  deposited 

with  County  Treasiirer 3448 

Election  Material  Printed  In  "Recreation 
Department  Bulletin." 3450 

Withholding  "Victory  Tax"  from  Payments  to 

Court   Reportjers 3453 

CorapromlsB  of  Claim  against  Charles  Russell. . .3457 

Standardization  of  Compensations  under  1942 
Amendment  (copy  to  Controller) 3458 

Refund  of  Taxes  on  Unsecvired  Personal  Pro  perty. 3460 

Allowance  to  cover  Lxpense  of  Articles  of 
Wearing  Apparel  for  Volunteer  V.'orkers  serving 
under  Civillen  War  Council,  (copy} 3464 

Allowance  for  Automobiles  for  Auxiliary  Police 
Lieutenants  (copy), 3465 

Verification  of  Claims  for  Refunds 3466 

In  Re,  Excepting  Auctioneers  selling  Agricultural 

Commodities  from  License  provided  for  by  Article 

2,  Part  III  of  the  San  Francisco  MunicipaL  Code. 3469 

Last  Day  for  Publication  of  Proposed  Budget  and 
Appropriation  Ordinance 3475 

In  Re,  Payments  of  Sick  Benofits  to  George  F. 
Cullen,  now  Retired  (copy) 3480 

Deposit  of  Trust  Funds,  by  Sneriff,  in 

Treasury  of  City  and  County 3483 

Payment  of  Sales  Tax  on  Certain  Equipment 

purchased  fro.n  the  State  of  California  (copy) ,.  .3484 

Payment  of  Wages  owing  to  Deceased  Employee 

to  one  of  Several  Brothers  or  Sisters  furnishing 

Affidavit  of  Right  under  Probate  Code  section  630... 3488 

Disposition  of  '.Vages  due  Deceased  Employee  where 

no  Executor  or  Administrator  appointed  and  no 

Affidavit  Is  filed  under  Probate  Code  section  630... 3489 

Payment  of  Assessments  for  Highway  Districts  No. 

9  and  No.  10  for  Fiscal  Year  1943-1944  (copy) 3490 

Agreement  with  i^arket  Street  Railway  Company  for 
Removal  of  Tracks  on  certain  Streets  (copy) 3493 


To  COOTTROLIER  -2- 

Appllcatlon  of  Section  226  of  the  Labor  Cods 

to  the  City  and  Cotmty  of  an  Francisco  3496 

Treastirer's  Audit  -  Court  Orders  3499 

In  re.  ComDonsation  cf  Referee  of  Juvenile  Court       3506 
(Copy) 

Right  of  Assistants  of  Superior  Court  Secretary 

and  Jury  Goramissioner  to  Salary  Increase  3509 

In  re.  Demand  of  Pacific  Gas  and  Electric  Coiupany' 
for  Kleotric  Lighting  Fixtures  at  Jsmes  Rolph',  Jr» 
Playground  (copy)  3511 

In  re.  Appropriation  of  Funds  to  pay  Referoe  of 

the  Juvenile  Court  3519 

Assignment  of  V/ages  or  Salaries  of  Employees  3520 

Disposition  of  Fines  Collected  by  Adult-  Probation 
Department  5521 

In  re.  Approval  of  Payrolls  of  Smployeos  of  Child 

Care  Center  3522 

Deduction  of  Taxes  from  Money  Orders  wlthdrami 

from  Deposit  in  Court  3527 

Cancellation  of 'Pension  V/arrants  of  Captain 

Duncan  I'^  the  son,  deceased  3529 

In  re.  Right  of  City  to  Eold  Corporate  Stock  3^33 

Limitation  of  Action  for  Recovery  of  Overpaid  -i  *" 

Salaries  of  Public  Employees  b^O^^ 

Limitation  of  Time  within  which  Member  of  Military 

Service  may  file  Claim  ^3jL 


To  -  CORONER 


Claims  for  Money  Pound  upon  Decedents  in  Coroner's 

Cases  5526 


D. 


DEPOSITED  with  Coiinty  Treasurer  -  Time  within  which 

to  Claim  Money  3440 

DEPARTMLNT  (FIRE)  who  Accepts  other  Employment  DURD^G 

his  Vacation  and  who  Sustains  Injury  or  Contracts 

Illness  DURING  said  i-mployment  -  Status  of 

Employee  of  Fire 3468 

DUTY  of  Library  Commission  and  Park  Commission,  with 

Regard  to  Assets  of  Purijnan  Estate 3470 

DESIGNATION  OP  DUTIES  of  Non-Civil  Service  Employees. . .3471 

DATE  (COJ.TMENCING)  of  Probationary  Period  for 
Apnolntee  in  Uniformed  Rank  of  Police 
DEPARTI.1EHT 3472 

DAY  (LAST)  for  Publication  of  Proposed  Budget  and 

Appropriation  Ordinance 3475 

DATE  (LATER)  make  such  Redeposit  -  Vtoether  a  Member  of 
the  Retirement  System  by  failing  to  redeposit  csr 
to  make  Provision  for  Redeposit  v/hen  Reentering 
the  Service  may  at  a  later. , 3476 

DEPOSIT  of  Trust  Funds,  by  Sheriff,  in  Treasury  of 

City  and  County 3483 

DEPARTMENTS  -  Right  of  ^ark  Commission  to  Reorganize 

Its 3487 

DECEASED  EMPLOYEE  to  one  of  Several  Brother  or  Sisters 
furnishing  Affidavit  of  Right  under  Probate  Code 
secticxi  630  -  Payment  of  Wages  owing  to 3488 

DISPOSITION  OP  WAGES  due  DECEASED  Employee  whore  no 
Executor  or  Administrator  appointed  and  no 
Affidavit  is  filed  xinder  Probate  Code  section 
630 3489 

DISTRICTS  NO.  9  AND  NO.  10  for  fiscal  Year  1943-1944  - 

In  Re,  Payment  of  Assess:nents  for  Highway 3490 

DUTY  In  the  Transport  Service  -  Right  to  "Military 

Leave"  to  Enter  School  Preparatory  toward  Active., 3495 

DEPARTJvniOT  -  REFUSAL  OF  -  to  accept  Certification  of 
Civil  Service  Commission,  on  the  g  round  of  age 
of  person  certified 3501 

DELOUSING  UNIT  to  be  Established  in  the  City  and 

County  of  San  Francisco 3502 

DAYS  -  WORKING  -  Pursuant  to  1943  Standardization 

Ordinance 3503 


,/ 
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"DEPARTMENT  HEADS  AND  OTPIER  ADMINISTRATIVE  AND 
EXECUTIVE  PERGONNEL",  -  In  Re,  Meaning  of 

Term  «•  as  used  in  Section  4  of  the  Salary- 
Standardization  Ordinance 3508 

DEMAND  of  Pacif  ic  Gas  and  Electric  Company  for 

Electric  Lighting  Fixtures  at  James  Rolph,  Jr. 
Playground 3511 

DISPOSITION  OF  FINES  collected  by  Adult  Probation 

DEPARTMENT 3521 

DISCHARGED  ME!/£BERS  OP  POLICE  DEPARTMENT  -  Appli-   a  ^  «/ 
oat  Ion  for  Reinstatement  of  i    O'CTSo' 


E. 


ELECTIOK  MATERIAL  printed  in  "Recreation  Department 

Bulletin" 3450 

E?j!PLOYEES  mider  ElJlERGENCY  powers  granted  ^onder  Section 
25  of  the  Charter  -  Ric^t  of  the  Mayor  to  raise 
salaries  of 3455 

EQU1PI.ILNT  heretofore  purchased  by  the  Public 

Utilities  CcTimission  for  Corral  Iloilow  Pipe 

Line  -  Sale  of  certain 3461 

ESTATE  (REAL)  DEPARTMENT  -  Right  of  *  to  charce 

Library  Commission  for  Services  rendered 3452 

EIvIPLOYEES  -  Salaries  of  ■«■  which  are  protected 3463 

EXPENSE  of  Articles  of  V;earing  Apparel  for  Volunteer 
Workers  servinb  under  Civilian  War  Council  - 
In  Re,  Allowance  to  cover 3464 

EMPLOYEE  (STATUS  OF)  of  Fire  Department  who  Accepts 
other  UvIPLOYMENT  during  his  Vacation  and  who 
Sustains  Injury  or  Contracts  an  Illness  during 
said  EMPLOYMtNT  -  Status  of 3468 

EXCEPTING  Auctioneers  selling  Agri cultvu'al  Commod- 
ities from  License  provided  for  by  Article  2, 
Part  III  of  the  San  Francisco  Municipal  CcQe..,3469 

ESTATE  (FURHLIAN)  Duty  of  Library  Commission  and  Park 

Commission,  with  Regard  to  Assets  of  Fiirljum  . .  .3470 

EMPLOYEES  -  Designation  of  Duties  of  Non-Civil 

Servic  e 3471 

EFFECTIVE  JMUARY,  1943,  Reenacts  the  Whole 

Section  -  Whether  the  Amendment  to  Section  161 
of  the  Charter,  Relating  to t  he  Continuance  of 
Contributions  in  the  Retirenrent  System 3477 

ENTRANCE  EMPLOYIffiKT  in  the  Uniformed  Force  of 

the  Police  Department.  -  In  Re,  Suspension 

of  Age  Limit  fo  r 3481 

EltlERGENCY  -  Conditions  of  an  Actual  -  Are 

EXISTENT.  -  Purchaser  of  Supplies  may  make 

Purchases  on  the  Basis  of  "informal  Bids" 

when  conditions  of  an  actual 3482 

EQUIPMENT  purchased  from  the  State  of  Califoirila. 

Payment  of  Sales  Tax  on  certain .....3484 

EMPLOYEES  of  the  Health  Service  System.-, In  Re, 

Sick  Leave  f o r 3485 
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ENFORCED  ISOLATION  of  t  Jie  Recalcitrant  Tuberculous  - 

Quarantine  or 3486 

EMPLOYEE  (Deceased)  to  one  of  Several  Brothers  or 
Sisters  furnishing  Affidavit  of  Right  under 
Probate  Code  section  630  -  Payment  of  V'l/ages 
owing  to  deceased. 3488 

EMPLOYEE  (Deceased)  where  no  EXECUTOR  or  Administrator 
appointed  and  no  Affidavit  is  filed  under  Probate 
Code  section  630  -  Disposition  of  Wages  due 
deceased 3489 

ENTER  SCHOOL  Preparatory  Toward  Active  Duty  in  the 
Tnansport  Service  -  Right  to  "Military  Leave" 
to 3495 

ELIGIBILIIY  of  Superior  Court  Judge  to  Accept  other 

EMPLOYI»?£NT 3497 

EMPLOYEE  to  serve  as  ^%rine  Superintendent  under  the 
United  States  Maritime  Commission  -  In  Re, 
Military  Leave  of  Absence  to. 3498 

ESTABLISHED  in  the  City  and  County  of  San  Francisco  - 

Delouslng  Unit  to  be 3502 

EMPLOYEES  -  TEMPORARY  -  Standardized  Compensation  for.. 3504 

EDUCATION  -  BOARD  OF  -  In  Re,  Retirement  Allowance 

for  Alice  Rose  Power,  former  member  of  the 3507 

EXECUTIVE  PERSOIiNEL  -  In  Re,  Meanin.;  of  Term 

"Department  Heads  and  other  Administrative  and 
*  as  used  in  Section  4  of  the  Salary  Standardi- 
zation Ordinance 3508 

ELECTRIC  COMPANY  -  PACIFIC  GAS  AND  -  In  Re,  Deiiand 
of  *  for  ELECTRIC  Lighting  Fixtures  at  James 
Rolph,  Jr.  Playground 35X1 

EMPLOYEES  of  Child  Care  Centers 3512 

EFFECT  of  Amendment  on  Ordinance  No.  2148  (Salary 

Ordinance .  1943-1944 ) 3514 

EXCLUSION  AC?  -  CHIFESE  -  In  Re,  Repeal  of 3515 
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EMPLOYEES  -  Assignment  of  arages  cr  Salaries  of 3520 

EMPLOYEES  OF  CHILD  CARL  CENTERS  -  In  Re,  Approval 

of  Payrolls  of 3522 

EARNIITGS   OF  HUSBAND  ArlD  WIFE  -   Status   of  -  while   living 
separate  from  each  other,  duty  of  support  In  this 
case,  and  right  of  ootmty  to  be  reiirihursed  ^S^9 


To   BOARD  CP  EDUCTION  - 


Employees  of  Child  Care  Centers 3512 


p. 


FEDERAL  GOVERKMEITT  to  Use  Portion  of  Sutro  Helshts 

during  War  Enerconcy  -  Rlcnt  ox  Park  Commission 

to  pormit 3449 

FUTTDS  -  Invoataent  of  Strybing 3451 

PIKE  DEPARTr.fENT  who  accepts  other  Employment  diiring 

his  vacation  and  who  sustains  injury  or  contracts 
an  Illness  duririg  said  Employment  -  Status  of 
Employee  of 3468 

PUREMAK  ESTATE  -  Duty  of  Library  Commission  and 

Park  Commission,  with  Regard  to  Assets  of .3470 

FAILING  TO  REDEPOSIT  or  to  make  Provision  for 

Redeposit  when  Reentering  the  Service  may  at  a 

Later  Date  make  such  Redeposit  -  7»hether  a 

Member  of  the  Retirement  System  by 3476 

FEDERAL  OOVEIiJTMLKT  -  In  Re,  Taking  of  Treasure 

Island  by  the . . , . , 3470 

FORCE  of  the  Police  Department,  -  In  Re,  Suspension 
of  Age  Limit  for  Entrance  Employment  In  the 
Uniformed 3481 

XXXlflJiXlXXlXXXllfeMXiiMA^X2iiilaKiBX3SBaj!X]4iii6^11&» 

PILED  vinder  Probate  Code  section  630  -  Disposition 
of  Wages  due  Deceased  Employee  where  no 
Executor  or  Administrator  appointed  and  no 
Affidavit  is 3489 

FISCAL  YEAR  1943-1944  -  In  Re,  Payment  of  Assossir.ents 

for  Highway  I'istrict  No.  9  and  ^o.  10  for 3490 

FUNDS  for  Construction  of  Sewers  -  Use  of  Gasoline 

Tax 3491 

FORMER  MEMBER  OP  THE  BOARD  OF  EDUCATION  -  In  Re, 

Retirement  Allowance  for  Alice  Rose  Power ..3507 

FIXTURES  AT  JAMES  ROLPH,  JR.  PLAYGROUTTO  -  In  Re, 

Demand  of  Pacific  Gas  and  Electric  Company  fcr 
Electric  Lighting. 3511 

FIREMEN  whose  conpensatlons  have  been  Increased  by 
the  1942  Charter  Anendmonts.  -  In  Rs,  Increase 
of  Retirement  Allowance  to  Policemen  and 3513 
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PUITDS  to  pay  Roforoo   of  the   Juvenil©  Court  - 

In  Ro,    Appropriation  of 3519 

FINES   collected  by  Adult  Probation    Department   - 

Disposition  of 3521 


To  PIRE  COMHISSIQIIERS  -  BOARS  OF  - 


Status  of  Employe©  of  Flro  Department  who  Acce^  s 
other  '^ployment  durlns  iiis  Vacation  and  who 
s'ustalns  Injury  or  Contracts  an  Illness  during 
said  Employment. 3468 


G. 


GOVERNI/iEKT  to  Use  portion  of  Sutro  Heights  dir  ing 
War  Emergency  -  Rignt  of  Park  Commission  to 
permit  FEDERAL 3449 

GRAKTllTG  Leaves  of  Absence  under  Section  153  of  the 

Chartor,  as  Amended  in  Hovemoer,  1942 3459 

GOVERNlvlENT .    -    In  Re,    Taking   of   Treasure    Island  by 

the  Federal 3478 

GEORGE  F.    CULLEK,   now  Retired.    -    In  Re,    Payments 

of  Sick  Benefits  to 3480 

GASOLIIJE  TAX  FUNDS  for  Construction  of  Sewers  - 

Use  of 5491 

GAS  AND  ELECTRIC  COMPANY  -  PACffIC  -  Demand  of  * 
for  Electric  Lighting  Fixtures  at  James  Rolph, 
Jr.  Playgroiond 3511 

G£lSOLINE  TAX  to  Cities  -  In  Re,  Provisions  of  State 
law  regarding  Budgetary  Proceedings  and  hear- 
ings in  regard  to  allowance  of 3516 


H. 


HEIGHTS   d-arln,{.:  War  ETner^ency  -   Rlcnt    of   Park 

ConEnlssion  to    Peririit   Fadaral   Govorrniont    to 

use  portion   of  SUTRO 3449 

HEALTH  SERVICE  SYSTEM.    -   In  Re,    Sick  Leave   for 

Employees   of   the    3405 

HIGBVAY  DISTRICTS  NO.  9  And  NO.  10  for  P"'iscal 

Year  1943-1944  -  Payment  of  Assessments  for,,.3490 

HONOR  (LEGION  OP  )  paintings  -  Sale  of 3492 

HEADS  -  DEPARTxV-EKT  -  AND  OTV.LR   ADMINISTRATIVE  AND 
EXECUTIVE  PERSONNEL  -  In  Re,  Meaning  of  Term 
«-  as  used  in  Section  4  of  the  Salary  Standar- 
dization Ordinance 3508 

HEARINGS  in  regard  to  allowance  of  Gasoline  Tax 
to  Cities  -  In  Re,  Provisions  of  State  law 
regarding  Budgetary  Proceedings  and 3516 


To  HEALTH  -  DIRECTOR  OP  PUBLIC  - 


In  Re,  Quarantine  or  Lnf creed  Isolation  of  the 
Recalcitrant  Tuberculous 3486 


To  HIGHWAY  DISTRICTS  - 


In  Re,  Payment  of  Assessments  for  Highway  Districts 

No.  9  and  No.  10  for  Fiscal  Year  1943-1944  (copy) 3490 


I. 


nJVESTJylEJ^T  of  Strybing  Funds 3451 

INITIATIVE  ORDINANCE  providing  for  Operation  of 

Streetcars  by  Motorman  and  Conductor  -  In  Re, 
Suspension  of 3457 

INJURY  or  Contracts  and  ILLNESS  during  said  Employ- 
ment -  Status  of  Employee  of  Fire  Department  who 
Accepts  other  Employment  during  his  Vacation  and 
vh.o  sustains 3468 

ISLAND  -  TREASURE  -  Taking  of  -:*  by  tho  Fodor-al 

Government 3478 

"INFORMAL  BIDS",  when  conditions  of  an  Actual 

Emergency  are  Existent,  -  Purchaser  of  Supplies 

may  make  Pva^'chasea  on  the  Baals  of 3482 

ISOLATION  of  the  Recalcitrant  Tuberculous  -  In  Re, 

Quarantine  or  Enforced 3486 

INCUMBENT  cTJDGES  of  the  Municipal  Court  Must  Rotate 

their  Names  on  Bcllot 3494 

INSTITUTIONS  -  Bid  for  Milk  and  Milk  Products  for 

San  Francisco 3500 

INCREASES  -  SALARY  -  Right  of  Assistants  of  Superior 

Court  Secretary  and  Jury  Commissioner  to 3509 

INCREASE  OF  RETIREfviLNT  ALLO.VANCE  to  Policemen  and 

Firemen  whose  co.npensations  have  been  INCREASED 

by  the  1942  Charter  Amendments 3518 


J. 


JUDGES  -  INCUMBENT  -  of  the  *iunlclpal  Court  Must 

Rotate  their  "arnes  on  Ballot 3494 

JUDGE  -  SUPERIOR  COURT  -  Elisiblllt^"  of  *  to  accept 

other  Employment .3497 

JUVENILE  COURT  -  In  Re,  Compensation  of  Referee  of.... 3506 

JURY  COIMISSIOKER  -  Richt  of  Assistants  of  Superior 

Court  Secretary  and  *  to  Salary  Increases 3509 

JAMES  ROLPH  JR.  PLAYGROUND  -  In  Re,  Demand  of  the 
Pacific  Gas  and  Electric  Company  for  slectrlc 
lighting  Fixtures  at 3511 

JURY  COMMISSIONER  -  In  Re,  Change  of  Classification 
of  Assistant  Secretary,  Jury  Cosunlss loner,  to 
Senior  Clerk- .Stenographer.    (Superior  Court).. 3517 

JUVENILE  COURT  -  In  Re,  Appropriation  of  Funds  to 

pay  Referee  of  the 3519 


To    juvi-:kile  court  - 


In  re,    Corppensatlon    of   Referee   of   Juvenile   Court 

(copy  to  lirs.   itoiriler) 3506 


L. 


LEA\rL>S  OF  ABSENCE  under  Section  153  of  the  Charter, 

as  Amended  in  l^ovciuber,  1042  -  Gr&nting  3459 

2,IBRAP\Y  CO?.n/iISSIOK  for  Services  Rendered  -  Richt  of 

Real  Estate  Department  to  Charge , 3462 

LIEUTENANTS  (POLICE)   In  Re,  Allowance  for  Automobiles 

for  Aiixlliary. Police 3465 

LICENSE  provided  for  by  Article  2,  Part  lij  of  the 

San  Francisco  Municipal  Code  -  In  Re,  Excepting 

Auctioneers  selling;  Agricultural  Commodities 

^^o^ 3469 

LIBRARY  COMMISSION  and  Park  Co:nmission,  with  Regard 

to  Assets  of  Furhman  Estate  -  Duty  of 3470 

LraiTED  TENURE  Appointment  applicable  retroactively? 

Is  Recent  Charter  Amendnent  providing  for .'.3474 

LAST  DAY  for  Publication  of  ■t'roposed  Budger  and 

Appropriation  Ordinance 3475 

LATER  DATE  make  such  Redoposit  -  VsTiether  a  Member 
of  the  Retirement  System  by  falling  to  Redeposit  or 
to  make  provision  for  Redeposit  when  Reentering 
the  Service  may  at  a 3476 

LEGAL  AUTHORITY  to  Administer  full  Aid  to  lleedy 
Children  in  all  Classifications.  -  Public 
V/elf are  Department  has 3479 

LIMIT  -  AGE  -  In  Re,  Suspension  of  ■«•  for  i-ntrance 
Employment  in  the  Uniformed  Force  of  the 
Police  Department 3401 

LEAVE  -  SICK  -  In  Re,  Sick  Leave  for  Employees  of 

the  Health  Service  System,,,, 3485 

LEGION  OP  HONOR  paintings  -  In  Re,  Sale  of 3492 

LEAVE  -  MILITARY  -  Right  to  -»  to  Enter  School 

Preparatory  Toward  Active  i:>uty  in  the  Transport 
Service 3495 

LABOR  CODE  -  Application  of  Section  226  of  the  * 

to  the  City  and  County  of  San  Francisco 3496 

LEAVE  OF  ABSENCE  -  MILITARY  -  to  Employee  to  serve 

as  marine  Superintendent  under  the  United  States 
Maritime  Comiiiission 3498 
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LLAVE  -  SICK  -  Does  one  have  a  Rii^jht  to  an  Annual 
Vacation  or  •»  with  pay  while  out  of  the  City 
Service  on  a  "Military  LEAVE"? 3510 

LIGHTING  FIXTURES  at  JainesRolph,  Jr.  Playground  - 
In  Re,  Demand  of  Pacific  Gas  and  Electric 
Company  for  Ele  ctrlc  3511 

LAW  regarding  Budgetary  Proceedings  and  Hearings  in 
regard  to  allowance  of  Gasoline  Tax  to  Cities  - 
In  Re,  Provisions  of  State 3516 


To   LIBRARY  COIJMISSIOK  - 


Right  of  Real  Estate  Department  to 

Charge  Library  Cogimisslon  for  Services 

Rendered 3462 

Duty  of  Library  Commission  and  Park 

Commission,  with  Regard  to  Assets  of 

Ptirijnan  Estat  e 3470 


M. 


MOKEY  deposited  with  County  Ecaasurer  -  Time 

within  which  to  Claim 3448 

MATERIAL  printed  in  "Recreation  Department  Bixlletin"  - 

Election  3450 

MAN  POWER  COM?iTITTEE 3452 

MAYOR  -  Right  of  -  to  raise  salaries  of  employees 
Tinder  emergency  powers  granted  under  Section 
25  of  tne  Charter 3455 

MOTORMAN  AND  CONDUCTOR  -  In  Re,  Suspension  of 

Initiative  Ordinr.nce  providing  for  Operation  of 
Streetcars  by 3467 

MUNICIPAL  CODE  -  In  Re,  Excepting  Auctioneers  selling 
Agricultural  Conr.ioditios  froir.  License  provided  for 
by  Article  2,  Part  III  of  the  San  Francisco 3469 

mHIICIPAL  COURT  -  In  Re,  Salary  of  Clerk  of 3473 

IffiMEER  of  the  Retirement  System  by  failing  to 

Redeposit  or  to  make  Provision  for  Redeposit  when 

Reentering  the  Service  May  at  a  later  date  make 

such  redeposit  -  Whether  a 3476 

MARKET  STREET'  RAILWAY  COMPAiry  for  Removal  of  Tracks 

on  certain  Streets  -  In  Re,  Agreement  with 3493 

MUNICIPAL  COUHT  -  JUDGES  OP  -  MUST  Rotate  their 

names  on  Ballot 3494 

MILITARY  LEAVE  to  Enter  School  Preparatory  Toward 

Active  Duty  in  the  Transport  Service  -  Right  to... 3495 

MILITARY  LEAVE  of  Absence  to  Employee  to  serve  as 
l>Iarine  Superintendent  under  the  United  States 
Maritime  ComiTil ssion 3498 

MILK  AND  MILK  PRODUCTS  for  San  Francisco  Institutions  - 

Bid  for 3500 

MILK  UTENSILS  -  Sterilization  of 3505 

MEMBER  of  the  Board  of  Education  -  In  Re,  Retirement 

Allowance  for  Alice  Sose  Power,  former .3507 


iifili 
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MEAKING  of   Term   "Department  Heads   and  other 

Administrative   and  Executive   Personnel"  as  used 

in  Section  4  of  the  Salary  standardization 

Ordinance .    -    In  Re , 8508 

"MILITARY  LEA^"  -  Does  one  Iieve  a  Right  to  an  Annual 
Vacation  or  Sick  Leave  with  Pay  while  out  of  the 
City  Service   on  a..... ...*.... 5510 

MYOR  offer  Reward  for   Apprehenai  on  of  Criminal   - 

In  Re,    Resolution   that 3511 


MILITARY  SERVICE  -  LIMITATION  of  Time  within  vrhleh 

Member  of  -  xnay  file  Claim  3^34> 

MEETIiraS  AMD  DISOTSSIONS   IN  PUB'IO  PARKS  -   Validity 

of  Section  65-   Chapter  6^  Part  II,   of  the  San  ,j^ 

Francisco  Municipal  Code,  prevexitlag  -  30«^<3 

MILITAEY  LE5AVE  OF  ABSEUGB  -  illlow  of  ood  Monthta 

Salary  to  those  C-panted  -  3557 


To  MY  OR. 


Right  of  Mayor  to  raise  salaries  of  eciployees 

under  ener[;eiicy  pov/<irs  ^rantod  vmdor  Section 

25  of  tno  Charter 5455 

Standardization  of  Co  ipensations  under  1942 

Amondmont .  ( eop>' ) 5458 

Granting  leaves  of  absence  under  Ciection  153  of 

the  Charter,  as  amended  in  Koveinbar,  1942 3459 

(copy) 

In  Re,  Sxispension  of  Initiative  Ordinance  providing 

for  Operation  of  Streetcars  by  Motornan  and  Conductor, 3467 

In  Re,  Taking  of  Treasure  Island  by  the  Federal 
C-overnment 3478 

In  Re,  Demand  of  Pacific  Gas  and  Eloctric  Co:npany 
for  Electric  Lighting  Fixttires  at  James  Rolph  Jr. 
Play?;round 3511 

In  Re,  Resolution  that  Mayor  offer  Reward  for 

Approhensi  on  of  Criminal s 3513 


To  MUNICIPAL  COURT  - 


In  Re,  Compensation  of  Referee  of  Juvenile  Court... 3506 


To  MUSEUMS  -  BOARD  OP  TRUSTEES  OF  DE  YOUNG  ICEMORIAL  and 
BOARD  OF  TRUSTEES  OF  CALIFORNIA  LEGION  OP 
HONOR  PALACE  - 


In  Re,  Sale  of  Legion  of  Honor  Paintings 3492 


N. 


1942  Amendment  -  Standardization  of  Co.-npensations 
under 3458 

NON-CIVIL  SERVICE  EMPLOYEES  -  Designation  of  Dbties 

of 3471 

NEEDY  CHILDREN  in  all  classifications.  -  Public 
Welfare  Dopartrrent  has  legal  Authority  to 
Administer  full  aid  to 3479 

NO  EXECUTOR  OR  AD^ONTSTRATOR  appointed  and  NO 

Affidavit  is  filed  under  Probate  Code  section 

630  -  Disposition  of  Wages  due  Deceased 

Employee  where 3489 

NO.  9  and  NO.  10  (Illi^hway  Districts)  for  Fiscal  Year 
1943-1944  -  In  Re,  Payment  of  Assessments  for 
Highway  Districts 3490 

NAVIES  ON  BALLOT  -  Incumbent  Judges  of  tne  Municipal 

Court  Must  Rotate  their 3495 

1943  STANDARDIZATION  ORDINANCE  -  In  Re,  Working 

Days  pur  suant  to 3503 

1943-1944  Salary  Ordinance,    In  Re,  Effect  of 

Amendment  on  Ordinance  No.  2148 3514 

1942  Charter  Amendments.  -  In  Re,  Increase  of  Retire- 
ment Allowance  to  Policemen  and  Firemen  whose 
Compensations  have  been  increased  by  the 3518 


96; 


0. 


ORDINANCE  (INITIATIVE)  providing  for  OPIJ^ATION 
of  Streetcars  b^-  Motorman  and  Conductor  - 
In  Re,  Suspension  of 3467 

OTHER  EMPLOYMENT  during  his  Vacation  and  who  sus- 
tains Injury  or  Contracts  an  Illness  during 
said  Employment  -  Status  of  Employee  of  Fire 
Department  who  accepts , 3468 

ORDINANCE  -  Last  Day  for  Publication  of  Proposed 

^dget  and  Appropriation 3475 

OWING  (Wages)  to  Deceased  Employee  to  one  of 
several  Brothers  or  Sisters  f-^nishing 
Affidavit  of  Right  under  Probate  Code  section 
G30  -  Payment  of  Wages 3488 

OTIiER  EMPLOYMENT  -  Eligibility  of  Superior  Court 

Judge  to  accept 3497 

ORDERS  -  COURT  -  Treasurer  '  s  Audit 3499 

ORDINANCE  -  STANDARDIZATION  -  In  Re,  Working  Days 

pursuant  to  1943  -Jt 3503 

ORDINANCE  -  In  Re,  Meaning  of  Term  "Department 

Heads  and  other Administrative  and  Executive 
Personnel"  as  used  In  Section  4  of  the  Salary 
Standardization 3508 

OUT  OF  THE  CITY  SERVICE  on  a  "Military  Leave"  - 

Does  one  have  a  Ri.r;ht  to  an  Annual  Vacation 

or  Sick  Leave  wita  Pay  while 3510 

ORDINANCE  NO.  2148  (Salary  ORDINANCE,  1943-1944)  - 

In  Re,  Effect  of  Amendment  on 3514 

OVERTIME  -  Time  off  to  Compensate  for  -  Served  by 
Adnini strati V0  and  Executive  Employees  and 
Officials  3525 


p. 


PARK  COIflMISSIOK  to  Permit  Federal  Government 
to  Use  portion  of  Sutro  Heights  during 
War  Emergency  -  Ri{-ht  of 3449 

PRU-TTED  in  "Recreation  Department  Bulletin"  - 

Election  Material  3450 

POWER  -  Man  Power  CoinmitfcteB 3452 

PAYMENTS  to  Court  Reporters  -  Withholding  "Victory 

Tax"  from 3453 

POSITIONS  -  Right  of  Board  of  Supervisors  to  control 

filling  of  vacant 3454 

POWERS  granted  under  Section  2  5  of  tne  Charter  - 

Right  of  the  Mayor  to  raise  salaries  of  employees 
under  emergency 3455 

POWER  of  Chief  of  POLICE  to  Suspend 1X56 

PERSONAL  PROPERTY  -  Refvmd  of  Taxes  on  Unsecured 3460 

PURCHASED  by  the  PUBLIC  Utilities  Commission  f or 
Corral  HQllow  PIIE  Line  -  Sale  of  certain 
Equipment  heretofore  PURCHASED 3461 

PROTECTED  -  Salaries  of  Employees  which  are 3463 

POLICE  LIEUTENANTS  -  In  Re,  Allowance  for  Automobiles 

for  Auxil iary 34  65 

PART  III  of  the  San  Francisco  Mimlcipal  Code  -  In  Re, 
Excepting  Auctioneers  selling  Agricultural 
Commodities  fro.i  License  provided  for  by  Article 
2, 3469 

PARK  COMl^ISSION,  with  Regard  to  Assets  of  Purhman  Estate  - 
Duty  of  Library  Commission  and 3470 

PROBATIONARY  Hi  RIOD  for  Appointee  in  Uniformed  Rank 

of  POLICE  Department  -  Commencing  Date  of 3472 

RECENT  CHARTHl  AMENDMENT  providing  for  limited  Tenure 

appointment  applicable  retroactively?  Is, 3474 

PUBLICATION  of  PROPOSED  Budget  and  Appropriation 

Ordiriance  -  Last  Day  for 3475 

PROVISION  FOR  REDEPOSIT  when  Reentering  the  Service 
may  at  a  Later  Date  make  such  Redeposit  - 
Whether  a  Member  of  the  Retirement  System  by 
failing  to  Redeposit  or  to  make 3476 


p.  -2- 


PUBLIC  WELFARE  DEPARTI.IEKT  has  legal  Authority 
to  Administer  full  aid  to  Needy  Children 
In  all   Claasifications 3479 

PAYIffiN'rS   of  Sick  Banofit3   to   Gaorga  F.    Cullen, 

now  Retired 3480 

POLICE  DEPARTMEKT.    -  Suspension  of  A^e   Limit   for 
Entrance  Einployrient   in  the   Uniformed  Force 
of   the 3481 

PURCHASER  OF  SUPPLIES   may   malfe    PURCHASES    on  the 
Basis    of   "Informal   Bids"  when  conditions   of 
an  actual  Enersency  are  Existent 3482 

PAYtiENT  OF  SALES  TAX   on  Certain  Equipment    PURCIiASED 

from  the  State   of  California 3484 

PARK  COMMISSION  to  Reorganize    its  Departments  - 

Right   of 3487 

PAYIffiNT  OF  WAGES  owing   to   Deceased  Employee   to  one 
of   Seve::*al  Brothers   or   Sisters   furnishing 
Affidavit   of   Right  under    PROBATE   code   section 
630 3488 

PROBATE  CODE  Section    G30  -  Disposition   of  IVages   due 
Leceaeed  "^mplovee  where   no  Executor   or  Adnin- 
Istrat  or  ..appointed  and  nb'AlTldavlt  is  filed"' 
Tander.IX.   *.  .   •-  ♦.  ..   ^.  *.  «    ,    •   .,  ,,.^...«;  ^„^.  ^,  .„.  3489 

PAYlffiNT   OF   ASSESSMENTS   for    Highway  District   No.    9 

and  Ko,  10  for  Fiscal  Year  1945-1944 3490 

PAINTINGS  -  In  Re,  Sale  of  Legion  of  Honor 3492 

PREPARATORY  TOWARD  ACTIVE  DUTY  in  the  Transport 

Service  -  Right  to  "Military  Leave"  to  Enter 
School 3495 

PRODUCTS  -  MILK  -  for  San  Francisco  Institutions  - 

In  Re,  Bid  for  iV:ilk  and  •;<• 3500 

POV/ER  -  ALICE  ROSE  -  In  Re,  Retirement  Allowance  for 

*,  former  member  of  the  Board  of  Education. .. .3507 


P  -3- 


PERSONI^EL  -  "DEPACTT.ENT  HEADS  AJ©  OTHER  ADMINISTRATIVE 
AKD  EJIECUTIVE  -  In  Re,  Meaning  of  Term  *  as  used 
In  Section  4  of  the  Salary  Standardization 
Ordinance 3508 

PAY  while  out  of  the  Clt;,:  Service  on  a  'Military  Leave  - 
Does  one  have  a  Right  to  an  Annual  Vacation  or 
Sick  Leave  with 3510 

PACIFIC  GAS  AI'ID  ELECTRIC  GO.'/.PAir/  for  i-lectric  Lighting 
Fixtures  at  Ja/nes  Rolph,  Jr.  Playground  -  In  Re, 
Demand  of 3511 

PROVISIOii!S  of  State  Law  regarding  Badge tary  PROCEEDIIIGS 
and  Hearings  in  regard  to  allowance  of  Gasoline 
Tax  to  Cities 3516 

POLICEl^IEN  AilD  FIREMJiN  whose  co;i!pensations  have  been 

increased  by  the  1942  Charter  Amendinonts  -  In  Re, 
Increase  of  Retirement  Allowance  to 3518 

PROBATION  DEPARRffiKT  -  ADULT  -  Disposition  of  Fines 

Collected  by 3521 

PAYROLLS  of  Employees  of  Child  Care  Centers  -  In  Re, 

Approval  of , 3522 

PUBLIC  PARKS  -  Preventing  Meetings  and  Discussions 
Validity  of  Sec,  65.  Chapter  6,  Part  II,  of 
San  Francisco  Mxmiclpal  Code.  3523 


PENSION  WARPvANTS  -  Cancellation  of  -  of  Captain 

Duncan  I^latheson,  Deceased  3529 

POULTRY  -  Sale  of  -  Persona  holding  V^olesalo 

PeiTult  for  -  Selling  at  Retail  SS^O 

PUBLIC  PARKS  FOR  IffiETINGS  -  Power  of  a  Municipality  -.  ^-  y 

to  Limit  Use  of  -  O^J-T* 


To   PARK  COLiMISSlONERS  -  BOARD  OP  - 


Ricnt  of  Park  Commission  to  Permit  Federal 
Government  to  Use  portion  of  Sutro  Heights 
during  War  omor^ency 3449 

Investment  of  Stryblng  Funds...... 3451 

Designation  of  Duties  of  Non*Clvll  Service 
ii-mployees 3471 

Right  of  Park  Coinriission  to  Reorganise  its 
Department  s 3487 

In  re  -  Power  of  a  RTuniclpality  to  Limit  Use    x-c^^/ 
of  Public  Parks  for  Meetings*  OM\6n 


To  -  POLICE  DEPARTMEHT 


Discharged  Members  of  Police  Department  -  Application    ^  - 
for  Reinstatement  of  -^OSi 


To   PUBLIC  UTILITIES  COMMISSION  - 


In  Re,  Taking  of  Treasure  Island  by  the  Federal 
Governiaont  ( copy ) 3478 

In  Ro,  Payinonts  o£   Sick  Benefits  to  George  F. 

Cullen,  now  Retired,  (copy) , 3430 

In  Re,  Agreeineiit  with  ^arket  Street  Railway  Company 
for  Removal  of  Tracks  on  certain  Streets  (copy  to 
Manager  of  Utilities) 3493 

In  Re,  Meaains  of  Tsrm  "Department  Heads  and  other 
Adinlnlatratlve  and  Executive  Perscnnel"  as  used  in 
Section  4  of  the  Salary  Standardization  Ordinance. .3508 
(copy  to  Manager  of  Utilities) 


To   PUBLIC  WELFARE  DEPARTMENT  - 


Public  Welfare  Departnont  has  legal  Authority  to 
Adnlnister  full  aid  to  Keedy  Children  in  all 
Claai^iflcaticaa 3459 


StatUa  of  Earnings  of  Husband  and  Wli's,  wMlo 

livirxg..  separate  frcon  each  other-  duty  of  support 

In  this  case,  and  right  of  oounty  to  be  reimbursed  3^'^^ 


To   PTJRCHASER  JP  GUPPLILS  - 


SalQ  of  Certain  Equipment  heretofore  pijr  chased 

by  the  i^xxblt   Utilities  Ccrjnisslon  for  Corral 

Eollo-:v  Pipe  Line 3461 

Purchaser  of  Supplies  nay  make  Purchases  on  the 
Basis  of  "Informal  Bids",  when  conditions  of  an 
Actual  Emorgency  are  Existent  (copy) 3482 

Payi-aent  of  f^nles  Tax  on  Certain  Equipment 

purchased  from  the  State  of  California 3434 

Sale  of  -L-eGlon  of  Honor  Paintings  (copy) 3492 


Q. 


QUARAOTIIffi  or  Enforced   Isolation  of  the   Recalcitrant 

Tiiberculous 3486 


R. 


RIGHT  of  Park  Commission  to  Permit  Federal 

Government  to  Use  portion  of  Sutro  Heights 

during  War  Emergency 3449 

"RECREATION  DEPARTIvIEKT  BULLET j,i:"  -  Election  Material 

printed  in 3450 

REPORTERS  -  Withholding  "Victory  Tax"  from  payments 

to  Court 3453 

RIGHT  of  Board  of  Supervisors  to  control  Filling 

of  Vacant  Positions 3454 

RIGHT  of  the  Mayor  to  RAISE  salaries  of  employees 
under  Emergency  Powers  granted  under  section 
25  of  tne  Charter 3455 

RUSSELL  -  CHARLES  -  Compromise  of  Claim  against 3457 

REFUl^ID  of  Taxes  on  Unsecured  Personal  Property 3460 

RIGHT  of  REAL  Estel  e  Department  to  Chax-ge  Library 

Commission  for  Services  REKDEIiED 3462 

REFUNDS  -  Verification  of  Claims  for 3466 

RANK  (UNIFORI.iED)  OF  POLICE  DEPARTI^HilT  -  Comraencing 
Date  of  Probationary  Period  for  Appointee  in 
Unif  oraied 3472 

RECEOT  CHARTER  A:v1EKDIv!ENT  providing  for  Limited 
Tenure  appointment  applicable  retroactively? 
-  Is 3474 

RETIREI^iENr  SYSTEM  by  failing  to  KEDEPOSIT  or  to 
make  Provision  for  RI^DEPOSIT  when  REEKTLRIl.'G 
the  Service  may  at  a  Later  Date  make  such 
FiEDEPOSITA  -  Whether  a  Member  of  the 3476 

RETIREMENT  SYSTEM,  Effective  Jauary,  1943,  REENACTS 
the  V/hole  Section  -  Whether  the  Amendment  to 
Section  161  of  the  ^narter,  RELATBIG  to  t  he 
Continuance  of  Contributions  in  the 3477 

RETIRED.  -  Payments  of  Sick  Benefits  to  George 

F.  Cullen,  nov/ 3480 


v^  '    "-^  < 


R.  -  2  - 


RECALCITriAi:T  TUBLRCULOUS  -  Quarantine  or  Enforced 

Isolation  of  the 3486 

RIGHT  of  the  ^ark  Coirunlsaion  to  REORGANIZE  its 

Departraent  s... 5487 

RIGHT  under  Probate  Code  section  630  -  Payment  of 
Wat*es  owing  to  Deceased  hmployee  to  one  of 
Several  Brothers  or  Sisters  furnishing  Affidavit 
of 3488 

RAILWAY  COMPAI'iY  for  REMOVAL  of  ^Tracks  on  certain 

Streets  -  Agreement  with  arket  Street  3493 

*  ROTATE  TIffilR  XAJiJES  ON  BALLOT  -  Incumbent  Judges  of 

the  Munici pal  Court  Must 3494 

RIGHT  to  ".vlilitary  Leave"  to  Enter  School  Prepara- 
tory Toward  Active  Duty  in  tne  Transport  Service, 3495 

REFUSAL  of  Department  to  accept  Certification  of 
Civil  Service  Coraroission,  on  the  ground  of  age 
of  person  certified 3501 

REFEREE  OF  JUVENILE  COURT  -  In  Re,  Compensation  of... 3506 

RET IREIva:iNT  ALLOW/iNCE  for  Alice  ROSE  Power,  former 

member  of  the  Board  of  Education 3507 

RIGHT  of  Assistants  of  Superior  Court  Secretary  and 

Jury  Commissioner  to  Salary  Increases 3509 

RIGHT  to  an  Annual  Vacation  or  Sick  Leave  with  Pay 
while  out  of  the  City  Service  on  a  "Military 
Leave"?  -  Does  one  l:xave  a 3510 

RESOLUTION  tha  t  Mayor  offer  PIEWARD  for  ApprehensL  on 

of  Criminal 3513 

REPEAL  of  Chinese  Exftaiusion  Act 3515 

RETIREi.lENT  Allowance  to  Pollcenen  and  Pireraon  wiiose 
compensations  have  been  increased  by  the  1942 
Charter  Amendments,  -  In  Re,  Increase  of 3518 


R  -   3 


REFEREE   OF  THE  JU\'ENILE  COURT  -   In  Ro,    Appropriation 

of  Funds   to   pay 3519 

REPtfSE  COLIECTION  ORDIMNGE  -  Amendment  of  -  to  Provido 
that  Refuse  Collection  shall  be  mB.de  by  Ovmer 
rather  than  Tenant  3524 

RE-STAIIDARDIZATIOIT  OP   SALARIES  t0  becane  effective 

July  1,  1944  3^^^,^^ 

RECOVERY  OP   OVERPAID   SALARIES   OP   PUBLIC  BIS^LOIEES  -  a    -       - 

Limitation  of  Action  for  -  DO  3«^ 


To   RECREATION  COl^IMISSION  * 


In  Re,  Demand  of  Pacific  Gas  and  Electric  Conpeny 
for  Electric  Lightinc  Fixtures  at  James  Rolph,  Jr. 
Playsroxind  (  copy) 3511 


To   RETIREIffiNT  BOARD  - 


Whether  a  Member  of  the  Retirement  System 

by  fslling  to  redeposit  or  to  make  provision 

for  Redeposit  when  Reentering  the  Service  may 

at  a  Later  Date  inaV:o  such  Redeposit........ 3476 

Whether  the  Amendment  to  Section  161  of  the 
Charter,  Relating  to  tne  Continuance  of  Con- 
tributions in  the  Retirement  System,  Effective 
January,  1943,  Reenacts  the  Whole  Section 3477 

In  Re,  Retirement  Allowance  for  Alice  Rose 

Power,  former  member  of  tne  board  of  Education. 3507 

In  Re,  Increase  of  Retirement  Allowance  to 

Policemen  and  Firemen  whose  compensation  have 

been  increased  by  the  1942  Charter  Amendments. .3518 


s. 


SUTRO  HEIGHTS   during  War  Emergoncy  -   Rlcht    of 

park   C orami i; 3 1  on  to   permit   Federal   Government 

to  use   portion  of 3449 

STRYBIKG  PUIiDS  -    Investment   of 3451 

SUPERVISORS   to  control   flllins   of   Vacant    Positions   - 

Rlgnt    of  Board   of 3454 

SALARIES   of   employees   under  emersoncy  powers   granted 
under  Section  25  of   the   Cijarter   -   Right   of   the 
Mayor   to  raise 3455 

SUSPEliC  -  Bower  of   Chief  of    Police   to 3456 

STANDARDIZATION  of  Compensations  under  1942  An©  ndment .3458 

SECTION   153  of  the   Charter,    as  Amended  in  November, 

1942  -   Grai;tins   Leaves   of  Absence  under 3459 

SALE  of   certain  equipment   heretofore   purchased  by 
the   Public   Utilities   Commission  for  Corral 
Hollow   Pipe   Line 3461 

SERVICES   Rendered  -   Ri^ht    of   Real  Estate   Department 

to   Charge  Library  Co^ission  for 3462 

SALARIES  of  Employees  which  are  Protected 3463 

SUSPENSIOIJ  of  Initiative  Ordinance  providing  for 
Operation  of  StREETCARS  by  iuotorman  and 
Conductor 3467 

STATUS  of  Employee  of  Fire  Department  Wno  Accepts 
other  ^ployraent  during  his  Vacation  and  who 
SUSTAEjS  Injury  or  Contracts  an  Illness  during 
said  EmplojTnont 3468 

SELLHIG  AGRICULTURAL  COMI.IODITILS  from  License 
provided  for  by  Article  2,  Part  III  of  the 
SAN  FRAls CISCO  Municipal  Code  -  In  Re,  Excepting 
Auct  ioneers 3469 

SERVICE  (NON-CIVIL)  EMPLOYEES  -  Designation  of 

Duties  of  Non-Civil 3471 

SALARY  of  Clerk  of  Municipal  Court 3473 

SYSTEM  (RETIREMENT)  -  Whether  a  Member  of  the  * 
by  failing  to  Redeposit  or  to  make  provision 
for  Redeposit  when  Reentering  the  SERVICE  may 
at  a  Later  Date  make  such  Redeposit 3476 


o< 


s. 


SECTION  161   of  the   Charter,    Relatlnc   to  the 

Continuance   of  Contributions   in  the   Retirement 
System,   Effective   January,    1043,    Reen&cts   the 
whole    sectior    -  7/hether  the  Amendment   to 5477 

SICK  BE1«!EPITS   to  George  F.    Cullen,    non   Rotircsd.    - 

In  Ro ,    Payr.ient  s   of 3480 

SUSPEKSION   of  A^e  Limit  for   Entrance  Employ^mm  t   in 

the   Uniformed  Force   of  the    Police   Departinent .  .3481 

SUPPLIES   -   PLrRGIiASER  OP  -  iflay   make   Purchases   on 

the  basis  of   "InforTial   Bids",   when  conditions 

of  an  Actual  E.r.orgency  are  Existent 3482 

SHEiilFP,    In  Treasury  of   Clt;y    and  County,    - 

Deposit  of  Trust  p-onds,  by 3483 

SALES  TAX  en  certain  equipment  purchased  frora  the 

STATEOP  CALIFOra:  lA.  -  Payment  of 3484 

SICK  LEAVE  for  Employees  of  the  Health  Service 

System 3485 

SISTERS  furnishinc  Affidavit  of  Right  under  Probate 
Code  section  630  -  Paynent  of  V/ages  owing  to 
Deceased  Employee  to  one  of  SEVERAL  Brothers  or, 51 88 

SECTION  630  -  PROBATE  CODE  -  Disposition  of  .Vages 
due  Deceased  Employee  wnere  no  Executor  or 
Administrator  appointed  and  no  Affidavit  is 
filed  under  Probate  Code  5489 

SEWERS  -  Use  of  Gasoline  Tax  Ftmds  for  Construct  icn 

of 3491 

SALE  of  Leji^ion  of  iionor  Paintings 3492 

STREETS  -  Agreement  v;ith  ^arket  Street  Railway 

Company  for  Removal  of  Tracks  on  certain 3493 

SCHOOL  Preparatory  toward  active  Duty  in  the 

Transport  SERVICE  -  Riglt  to  "Military  ^eave" 

to  Enter 3495 

SECTION  226  of  the  LABOR  CODE  to  the  City  and 

County  of  San  Francisco  -  Application  of 3496 

SUPERIOR  COURT  JUDGE  to  Accept  other  Employment  - 

Eligibility  of 3497 


S.  3. 

SERVE  as  lAarlne  SUPERD'TENDENT  under  the  United  States 
Maritime  Commission  -  In  Re,  Ivlilitary  Leave  of 
Absence  to  Employee  to 3498 

SAN  FRANCISCO  H^^STITUTIOTiS  -  In  Re,  Bid  for  Milk  and 

Milk  Products  for 3500 

SERVICE  -  CIVIL  -  In  Refusal  of  Departinent  to  accept 

Certification  of  *Commiaslon,  on  the  c  round  of  age 

of  person  certified 3501 

SAN  FRANCISCO  -  Delousing  Unit  to  be  Established  In  the 

City  and  '-ounty  of 3502 

STANDARDIZATION;  ORDINANCE  -  In  Re,  Working  Days  pursu- 
ant to  1943 3503 

STANDARDIZED  COMPENSATION  for  Temporary  Enpli;/ees 3504 

STERIIIZATIOa  of  milk  UTENS  ILS 3505 

SECTION  4  of  the  SALAr{Y  STANDARDIZATION  Ordinance  - 

In  Re,  iiieaning  of  Terra  "Department  Heads  and  other 
Adralriistrative  and  Executive  Personnol"  as  used  in.  .3508 

SUPERIOR  COURT  SECRETARY  and  Jury  Commissioner  to 

SALARY  Increases.  -  Right  of  Assistants  of 3509 

SICK  LEAVE  with  Pay  while  Out  of  the  City  SERVICE  on  a 
"Military  Leave"?  -  Doos  one  have  a  Right  to  an 
Annual  Vacation  or 3510 

SALARY  CRDINANCE,  1943-1944)  In  Re,  Lffoct  of  Amendment 

on  Ordinance  No.  2148, 3514 

STATE  LAvV  regarding  Budgetary  Proceedings  and  Hearings 

in  regard  to  All07.-ance  of  Gasoline  Tax  to  Cities.  - 

In  Re,  Provisions  of 3516 

SECRETARY  -  ASSISTANT,  JURY  COMMISSIONER  -  In  Re,  Change 
of  Clas3ification  of  *  to  SENIOR  CLERK-STENOGRAPHER 
(SUPERIOR  COURT) 3517 

SALARIES  OF  EMPLOYEES  -  Assignment  of  Wages  or 3520 


To  SHERIFF  - 


Deposit  of  Trust  Funds,  by  Sheriff,  in  Treasury 

of  City  and  County,  (c^py) , .....3483 


To  SUPERIOR  COURT  - 


EliGibility  of  Superior  '^ourt  Judge  to  Accept 

Other  Employment 3497 


To  SUPERVISORS  -  BOARD  OP  - 


Is  recent  Charter  Ajnendinent  providing  for 

United  temxre  appoint rrient  applicable 

retroactively? 3474 

In  Re,  Payment  of  Assessments  for  Highway 

Districts  No.  9  and  No.  10  for  Fiscal  Year 

1943-1944 3490 

Us©  of  Gasoline  Tax  Funds  for  Construction  of 

Sewers 3491 

Delousing  Unit  to  be  Established  in  the  City 

and  County  of  San  Francisco. 3502 

In  Re,  Resolution  that  Mayor  offer  Reward  for 
Apprehension  of  Criminal  (copy) 3513 

In  Re,  Repeal  of  Chinese  Exclusion  Act 3515 

In  re  -  Validity  of  Section  65-  Chapter  6,  Part 
II,  of  the  San  Francisco  Municipal  Code,  prevent- 
ing Meetings  and  Discussions  in  Public  Parks      3523 


T. 


TIIilE  within  which  to  Claim  Money  deposited  with 

County  TREASURER 3448 

TAX  -  VICTORY  -  WITHholdlng  *  from  Payments  to 

Court  Reporters 3453 

TAXES  On  Unsecured  Personal  Property  -  Refund  of.... 3460 

TENURE  (LIMITED)  APP01';Tf/[EKT  applicable  retroactively? 
-  Is  recent  Charter  Amendment  providing  for 
limited 3474 

TAKING  of  TREASURE  ISLAND  by  the  Federal  Government .. .3478 

TRUST  FUNDS,  by  Sheriff,  in  TREASURY  of  City  and 

CoTAnty.  -  Deposit  of 3483 

TAX  -  SALES  -  on  certain  equipment  purchased  from 

the  State  of  California,  -  Payment  of 3484 

TUBERCULOUS  -  In  Ro,  Qxiarantine  or  Enforced  Isolation 

of  the  Recalcitrant 3486 

TAX  FUNDS  for  Coustiniction  of  Sewers  -  Use  of 

Gasoline 3491 

TRACKS  on  certain  Streets  -  Agreement  with  "'arket 

Street  Railway  Conii.>any  for  iiertioval  of 3493 

TRANSPORT  SUiVICE  -  Right  to  "Military  Leaveg  to 

Enter  School  Preparatory  Toward  Active  Duty  in 

the 3495 

TREASURER'S  AUDIT  -  Court  Orders 3499 

TEMPORARY  EMPLOYEES  -  Standardized  Co'tipensation  for.... 3504 

TERM  "DEPARTivENT  HEADS  end  other  Administrative  and 
.  Executive  Personnel"  as  used  in  Section  4  of 
tiie  Salary  Standardization  Ordinance,  -  Keaning 
of 3508 

2148  (Salary  Ordinance,  1943-1944).  -  In  Re,  Effect 

of  Amendment  on  Ordinance  No 3514 

TAXES  -  Deduction  of  -  from  Money  Orders  '.Vithdrawa 

from  Deposit  in  Co^rt  3527 

TREASURE  ISLAND  AND  SAN  FRANCISCO  AIRPORT  -  Right 

of  San  Francisco  to  buy,  sell  and  Lease  Real  SS'Ji^ 

Property  and  Settle  Litijgation.  •h.A^a 

(See  Supplement  to  above  Opinion)  ^'J^i- 


u. 


USE  portion  of  Sutro  Hel£;^Jts   during  War  Emergency  - 
Right   of    Park  Commission  to   permjt   Federal 
Government   to 3449 

UITSLCURED  PERSOML    PROPERTY  -   Refund    of  Taxes    on 3460 

UTILITIES  COMMISSIOIT  for  Corral  Hollow   Pip©   Lire    - 
Sale    of   Certain  Equipment   heretofore   pruchased 
by  the   Publ  ic 3461 

UNIFORMED  RAM   OF   POLICE  DEPARTT^'UT   -    Commencing 

date   of  Probationary  Period  for  Appointee   in.... 3472 

UKIFOFJ'iED  FORCE   OP   THE    POLICE  DEPARTMENT  -    In  Ro, 

Susoenslon  of  Age  Limit   for  Entrance  Employment 

in  t  he 3481 

USE  OF  Gasoline  Tax  Funds  for  Construction  of 

Sewor  s 3491 

XJIIITED  STATES   lilARITBOi:   GOi.lMISSIOK   -    In  Re,    Military 
Leave   of  Absence   to  Employee   to   serve   as  ^^arlne 
Supe rintendent  UNDER  the 3498 

Ul^IT  -  DELOUSING  -   to  be  Established  in  the   City 

and  bounty   of  San  Francisco 3502 

UTENSILS   -   Sterilization   of   Milk 3505 


V. 


"VICTORY  TAX"  from  payrr.ents  to  Court  Reporters  - 

Witliholdlng 3453 

VACAKT  POSITIONS  -  Right  of  Board  of  Supervisors  to 

control  f llllns  of 3454 

VOLUNTEER  WORKERS  serving  under  Civiliar  War  Council  - 
Allov/anc©  to  cover  Expense  of  Articles  of 
VVearinc  Apparel  for 3464 

VERIFICATION  of  Claims  for  Refunds 3466 

VACATION  and  who  sustains  Injury  or  Contracts  an 
Illness  dtirinn  said  ernplojTnont  -  Status  of 
Employee  of  r'ire  Department  who  Accepts 
other  Employment  during  his 3468 

VACATION  or  Sick  Leave  with  Pay  v/hile  out  of  the 
CITYSERVICE  on  a  "Military  Leave"?  -  Does  one 
have  a  Right  to  an  Annual 3510 


w. 


WAR  EilERGENCy  -  Ri^ht  of  -t'ark  Conunission  to  permit 
Federal  Government  to  Use  portion  of  Sutio 
Heigi'its  during 3449 

WITHHOLDING  "Victory  Tajx"  from  Payments  to  Court 

Reporters 3453 

WEARING  Apparel  for  Volunteer  WORKERS  serving  vinder 
Civilian  WAR  Council  -  Allowance  to  cover  Expense 
of  Articles  of 3464 

WHETHER  the  ■*%iendment  to  Section  161  of  the 
Charter,  Relating,  to  the  Continuance  of 
Contributions  in  the  Retirement  System, 
Effective  January,  1943,  Reenacts  the  WHOLE 
Section 3477 

WELFA1{L'  DLPARTliEi.T  lias  legal  authority  to 

Adiainister  fxill  aid  to  Needy  Children  in  all 
Classifications.  -  Public 3479 

WAGES  owiuj^  to  Deceased  Employee  to  one  of  Several 
Brothers  or  Sisters  furnishing  Affidavit  of 
Rij^jht  under  Probate  Code  section  630  -  Payment 
of- 3488 

WAGES  due  Deceased  Einployee  where  no  Executor  or 
Administrator  appointed  and  no  Affidavit  is 
filed  under  Probate  Code  section  630  ~ 
Disposition  of 3489 

WORKING  DAYS  pursuant  to  1943  Standardization 

Ordinance 3503 

WAGES  OR  SALARIES  OF  EMPLOYEES  -  Assignment  of 3520 


To  WATER  DEPARTMENT  - 


In  Re,  Demand  of  Pacific  Gas  and  Electric 
"--ompany  for  Electric  Lishting  Fixtures  at 
JamesRolph,  Jr.  Playground  (copy). 3511 


To  WORKS  -  DIRECTOR  OF  PUBLIC  - 


In  Re,  Military  Leave  of  Absence  to  Employee 
to  serve  as  ^arine  Superintendent  under  the 
United  States  i^iariticie  Coinmlssion 3498 

In  Re,  Refusal  of  Department  to  accept 

Certification  of  Civil  Service  Coramlssion,  on 

the  ground  of  age  of  person  certified 3501 


y. 


YEAR  1943-1944  -  In  Re,  Payment  of  Assessments  for 

Hichway  Districts  No.  9  and  No,  10  for  Fiscal. . .3490 
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Sent  out  early  In  January,  1S43.  )  *I5«c«mber  28,  1948. 

&tiBJ£CT:  Tine  Klthln  t^iilch  to  Claim   Aoomj 

I>«posited  »ith  County  ireasurer. 

Dear  Sir: 

lou  have  tranemitted  to  me  a  letter  from  £tr»  0*  T. 
Feng*  Consta-aeneral  of  CMna,  reading  as  follows  t 

"(fcltia  reference  to  the  money  and 
personal  property-  Of  the  late  LEW  BOKJ, 
who  died  on  or  about  l>ecembar  b,   194S 
at  748i  v/^ehington  Street  <Ho<»a  ito.  19) 
San  frsaclscOf  this  Conaulate-General  le 
informed  by  Dr.  John  J.  iUnii* ton  the  Cor- 
oner of  the  City  and  County  of  San  iran- 
cisGo  that  as  the  deceased  has  2U>  legal 
representative  in  the  United  states  at  the 
present  noiaent,  ttie  money  of  the  deceased 
and  the  proceeds  from  the  sale  of  his  per- 
sonal property  is,  according  to  the  Stale 
Code  of  California,  turned  over  to  the 
County  Treasurer. 

"It  would  be  greatly  appreciated  If  you 
voiild  kindly  inform  vub  whether  tliere  is  any 
tiiae  limit  fixed  so  tliat  tn«  legal  representa- 
tive of  the  deceased  can  clalsi  the  iiioney  and 
what  procedure  has  to  be  followed." 

Money  found  on  Lew  i:>ong,  deceased,  and  the  proceeds 
from  the  sale  of  property  found  upon  his  body  were  imdoubtedly 
delivered  by  th«.  Coroner  to  the  Treasurer,  and  placed  by  the 
Treasurer  to  the  cre<.tit  of  the  coxmty  in  a  separate  fund,  pur- 
suant to  the  provisions  of  flections  4146(a)  and  4115  of  the 
Political  Code.   The  tlite  within  which  such  money  must  be  de- 
manded is  prescribed  by  Section  4116  of  the  Pvlitic&l  Code, 
which  reads  as  follows : 

"If  the  money  in  the  treas\«ry  is  dmaanded 
within  six  j^ears,  by  the  le^al  representatives 
of  the  decedent,  the  treasurer  must  pay  it  to 
them,  after  deducting  the  fees  and  ex  enses  of 
the  coroner,  and  of  the  county,  in  relation  to 
the  matter,  or  the  same  may  be  so  paid  at  any 
time  thereafter,  upon  the  order  of  the  board 
of  supervisors." 


#8. 

Section  1026  of  thtt  Pz'obate  Code,  however,  provides  that 
if  a  non-resident  Alien  becomes  entitled  to  the  property  by 
eueeesslon,  he  muet  appear  and  deiaand  the  property  iwithin  five 
years,  other^^lee  hie  righto  are  barred  &£^  the  property  ehall  be 
disposed  of  as  escheated  property. 

Ifthether  or  not  a  non-reeident  alien  suiy  \9ec08ie  entitled  to 
the  property  is  governed  by  Chapter  895  of  the  statutes  ol*  1941, 
adding  (i^ectlons  259,  2&9.1  and  26^.2  to  the  Probate  Code,  effect- 
ive July  1,  1941,   Said  secttoxxs  of  the  Probate  Code  read  us  Ibl- 

lOKSt 

Section  2b9,     "The  rli^^hts  oi*  aliens  not  residing 
within  the  United  States  or  its  territories  to 
take  either  real  or  personal  property  or  the  pro- 
ceeds thereof  in  this  etr>te  by  succession  or  testa- 
mentary disposition,  upon  the  same  terms  and  con- 
ditions as  residents  and  cltlsens  of  the  United 
States  is  dependent  in  each  ease  upon  the  existence 
of  a  reciprocal  right  upon  the  part  of  eltisens  of 
the  United  states  to  i-ake  real  and  personal  property 
and  the  proceeds  tl^ereof  upon  the  sasie  terms  and  con- 
ditions as  residents  and  eitiseus  of  the  respective 
eountries  of  which  such  aliens  are  irUriabitauts  and 
citizens  and  upon  the  ri^its  of  citisens  of  the 
United  states  to  receive  by  payment  to  thea  «itiiln 
the  United  ijtates  or  Its  territories  money  ori^in- 
atii^  from  the  estates  of  persons  dyin^  within  such 
foreign  countries." 

Section  259*1 •   "The  burden  shall  be  u  on  suck  non- 
resident a. lens  to  establish  th$  fact  of  existence 
of  the   reciprocal  ri^^ts  set  forth  In  Section  259." 

Section  259.2.   "If  such  reciprocal  rights  are  not 
fovmd  to  exist  and  if  no  heirs  otner  t'i>&n   such  aliens 
are  found  elij^ible  to  take  euch  property,  the  property 
shall  be  disposed  of  as  escheated  proper ty.** 

An  opinion  of  the  Attorney  Jeneral,  addressed  to  the  State 
Controller  under  date  of  July  15,  1942  (ijo.  N.  S.  4451),  classi- 
fies treaty  provisions  regarding  th«  ri^^hts  of  inheritance,  ac- 
quisition and  ownership  of  property  in  force  between  the  United 
States  and  various  countries.   'ine  claeslfieation  is  based  upon 
a  ewapllation  of  such  treaty  provisions  furnished  to  the  Attorney 
General's  office  by  Secretarj*  of  State  Cordell  Bull.  China  is 
listed  in  the  class  "vihere  no  ri^^^hts  are  accorded  to  the  citizens 
or  nationals  of  the  nation  making  such  treaty  with  the  United 
States  to  acquire  or  hold  property,  real  or  personal,  within  the 


United  St»t*»,  either  by  will,  teetflUB«nt»  InTierltance  or  other- 
•Is©."   It  Apptt&x^B   unnecoesary  for  the  purpoeee  of  this  opinion 
to  seek  loforaAtlon  concerning  any  later  treaty  provisions  be- 
cause, accordlnj.^  to  the  opinion  of  the  &ttomey  General,  Bectlon 
2&9.1  places  upon  a  nonresident  alien  the  burden  of  establishing 
the  fact  that  such  reciprocal  rlj^its  existed  by  treaty  bet^veen 
this  country  ami  t  he  coujntry  of  which  suSi  alien  is  a  national; 
and  If  such  reciprocal  ri^ajts  are  uot  found  to  exlet,  and  If  no 
heirs  other  than  such  alien  are  found  ell^^ltle  to  ta^e  such  prop- 
erty. It  escheats  to  the  state. 

Title  VIII,  Part  3  of  the  Code  of  Civil  Procedure  prescribes 
various  proced\ures  for  claiming  such  funds,  the  procedure  depend- 
ing upon  factual  situations  described  In  the  sections  of  said  ti- 
tle.  Consequet.tly,  ti^ie  exact  procedure  to  be  followect  In  this 
matter  cannot  be  outlined  before  additional  facts  are  pre&ented. 

fehen  additional  lr*for.:ation  concerning  the  heirs  of  the  es- 
tate of  Lew  Bong  are  available,  I  shall  be  iiappi  to  aovlse  you 
fiu-ther  with  respect  to  the  rl{;,ht9  of  such  cialiaants  and  the  pro- 
cedure av&llaBle  to  them  lor  claiming  the  monty  of  the  deceased 
and  the  proceeds  from  the  sale  of  bis  personal  property. 

Respectfully  submitted, 

4U0,^,0' , 

Clt ,   ..  -  or ney . 


fo:  Controller* 

#1& 
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J«i£tu6r7  S,  1943. 


to  P«rialt  /ernaient  to 

U8«  port!  or;  of  Sutro  U«lght«  during 
war  Iw^rgency, 

D»«ir  Sire  I 

I  AM  in  receipt  of  jo^xr  letter  in  which  you  direct 
attenfcior:  to  the  coidltiojjs  under  wr  ich  tli©  city  ftcqulred  title 
to  butro  Height*  land  -j&m  *dviao  ate  tiifct,  at  tie  request  of  ti  e 
l«r  r«pRrt;n©nt,   you  permitted  a  fire  patrol  station  to  X>«  erected 
on  a  portion  of  iiie  property.       You  stcte  tl^t  tl.lfs  ctatlor.  is 
situated  on  the   steep  cliffe  facing;:  ttie  ocean  and  is  practically 
Inaccessible  to  tite  ordinary  users  of  Sutro  Hel;;.nts.       You  aak 
If,    In  jsy  opinion,   the  granting  of  this  privile.;©  would,    in  any 
way,    jeop&rdiae  ti^e   title  of  the  city  to  the  property. 

Tiie  property  was  granted  to  the  city  by  Deed  of 
Carant  frosi  tleor^^e  ff,  and  Ksima  L.   I^errltt.       Tfcis  &e«d  was 
raaorded  on  fitey  26,   1920,    in  Volime  108  of  official  Records  at 
pages  308  and  310,       The  deed  is   in  an  ordinary  i^r&nt,  barrialn 
and  sal©  foria  and  conveys  to  thB  city  tli©  entire  property  incl-od- 
tng  *TO;;6th'-r  with, all  «tnd  ein^a;ular,   the  tener.«nts,   >  crAdite^ientB 
aaA  sppurtenance*  therexmto  beloi:sln|^  or  in  anywise   D-N>c'rt£l  nifj^, 

re-naindt-ir  and  r-  ers,   i*onts. 


and  tne  reyersioa  B.nd  roveriiicrs, 
issues  and  profits  tiiereof," 


pv. 

fhe  deed  ccs-i tains  a  stete.-nent  as  follows} 

"This  deed  is  aade  on  condition  triat  the  property 
above  conveyed  Siiall  be  forever  laseld  and  maiitairied  &e 
a  free  public  resort  or  psrk,   ursdar  t!^e  n&am  "^utro 
Bei-si^ta",  wit..  t/.e  uadersterdlr.^:  tii&t  tii©  p&rties  of 
the  first  pe-rt  ehall  nave  tL«  p*  Iviieg©  of  living  ther^ 
for  the  resjminder  of  tietr   lives." 

Ko  attention  is  being  paid  to  the  cotidition  In  the 
deed  as  to  tiiC  right  of  ttie  grantors  to  oecvtpy  tho  property 
drirlnfj  their  lives  as   1  understand  that  this  particular  cxxdi- 
tion  has  been  complied  with  and  that  both  of  the  grantors  are 
now  dead.       Thia   brlri<:;8  us  to  tne  question  of  the  effect  cf 
the  eonditior:  contai;.ed  in  tie  deed  and  wliOtl^  r  it  is  a  condi- 
tion subsequent  or  sBerely  a  covenant  wiiicli  tbe  grantors  or 
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tlioir  8ucc«ft0or8  In  l«t«>r«et  ssight  enforce. 

It  18  to  be  noted  t'tMt  there  is  no  forfeitxire  eld^use 
contftlneA  In  the  deed.        It   Is  e  well  settled  prii.olpiJi  of  lav 
thst  «  mere  proviaion  in  a  deed  to  t  re  effect  trat  the  pro-^erty 
ia  conveyed  for  &  pertl'-^^'Tft**  puppoae  doee  not  creete  e   CT.dltlcxi 
sutoeequent,        C-ee:     £_£.  . r,p  v,    QOiKTY   J?  IS->V^C,   164   Cal.   494. 

In  this  case  the  Supre&e  w J.  r't  eeld   tfcet  a  provision  in  b.  deed 
to  a  county  merely  reciting  that  tne   i&ne  conveyed  is   "to  be 
used  ae  and  for  a  county  hlj;h  sohool  jjround  and  preaiaes,'*  dooa 
not  create  a  cor.dltlon  subsequent  and  that   tb©  facte  and  cir- 
cusastancee  under  which  euc^.  deed  «ae  made,    if  not  expressed  in 
the  deed  itself,   cannot  be  considered  to  enlarge  or  i*e«trlct 
the  eatate  ectufilly  ^^ran&ed. 

In  the   ease  of  BASmH  v,   ELK  CRiiVE  pl^lp  HX^'H  SCIUOL. 
76  Cal.  App.   629,   ti:.e  DlsstVict!"  Court  of  iippeal,    in  peselng  on 
a  similar  question,   salds 

"Ko  provision  in  a  deed  relied  on  to  create  a  con- 
dition Bubsequctit  will  be  so  interpreted  if  ti.©  lannua^e 
of  the  provisioi.  «j11  beer  any  other  reasonable  cor.struc- 
tlan.       iS.hen  sach  a  c  nditiin  is   shown  to  feave  been  oretitsd, 
the  rule  of  cojistj'uction  ie  ttet  of  strictness  agalast  tijo 
graritor  and  in  ftivor  of  the  bolder  of  the  estate,        TLeiHs 
muvit  be  li  d  «i,ich  i«   so  clear  as  to  iesvo  no 

doubt  tiiftt   x,.-..^     .iv,   i,or  intended  tiat   en  estate  upon  condi- 
tion subsequent  should  be  erected." 

m  this   particult^r  case  a  .srant  bad  been  tsade  to  Tb^ 

Ilk  Grove  union  Bif^h  sc  iool,   the  habondiaa  clause  being  as  follo&e: 

"To  fiave  and  to  hold  all  and  singtilar  the  said  prersises, 
togetlicr  «itr..  tiie  appurtejjancea,   xinto  tne  said  parties  of 
t^.e  sec  id  part  and  to  their  Eijccessors  forerer,   provided 
the  same  shall  be  used  for  t:.e  p.rpose  of  mainttir^inij 
thereon  a  hi^h  sohool,    otherwise  the  above  described  prop- 
erty snail  ravert  to  and  become   tij©   property  of  the   j^arty 
of  the  first  part,   tils  heix^s,   or  assigns.'* 

ActLn^j  under  fcutLority  of  this  deed  ti»   Kl,.;b  School 
went  Into  the  posseseion  ot  ti.o  property  ai^  erected  buildings 
thereon  «6;ich  were  used  for  sciiool  purposes  for  laaiy  years  but 
eventually  the  Trustees  of  the  School  -district  found  it  advisable, 
by  reasun  of  clmn<.;e  In  tne  location  of  popiJletion,   to  laovo  the 
se>iOol  to  another   site.        Wiiile  ti^e   ouildlr^.^s   etill  renained  on 
the  pro;)erty  and  were  from  tijae  to  time  used  for  school  purpose^ 
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the   hl.:h  school   was   rr:  -  '  ctoc    '.i..    's  .1    o;     ;art    ol    tiio 

district.        NotvfitLsL  -         r-vVtrtSi    aia  ..te    1;.    Uie   (Sssd,    the 

ocvurt  declined  to  ariTorcQ  tne  cl&use. 

I*^  CQOFi;.R  ▼•   SKLIQ.   49  C&i.  App.   228,    t!-.*  coiirt  holdt 

"vSh^rc  tri©   o»ner  of  land  conTeys  ft  atrip  tiiercof  to 
•  city  by  a  ^^irsnt,  barfjtiln  end  sale  dft«d  In  the   usunl  fora, 
but  providirgj  however,    in  tr.e  haboiidxua  clfture  ttjet  it  la 
♦for  th«  purp  '  blic  rosd  of  s&ld  city»,   tna  city 

«Lcquir«s  a.n  u-  i  f«o   in  fcx^e   lt.t'<l,   fej;d  riot   fe  r/i^re 

eftsemer^t,  and  upon  tne  Abcndori.'a&nt  of  tbe  street  no  change 
of  title  la  effected." 

In  the  last  cited  oer^e  tt^e  ecurt  held  th&t  where  a 
de«d  to  a  city  grcnted  the  reversion,   tb©  h»b«>n£um  ciaiiee  pro- 
vision,  "for  tiie  purposes  of  a  public  road  of  said  city,"  bas 
no  greater  force  tr^an  if  the  grantee,   in  e  as 'deration  of  the 
conveyance.   Lad  proaleed  to  use  the  latid  for  a  Iai.'>i%ay»   md 
must  be  conetru&d  as  a  covenant  and  aot  a  Q,.ud.li.loii,   e.vx\  the 
fee  would  not  thereby  be  affected  in  tr^e  absence  of  a  stipula- 
tion for  forfeiture  &nC  ra-eat3"'y,   an^  upon  abandonTaent  of  tiai 
road  tilt.  pro;;artj  wc-a1u  not  revert  to  ;'rsr.tor  or  i.ia  aB8i(v;n», 

In  t:.e   l';.  :   case   it  KUiit  also   te   rsi-o  (ibei''oa  that 

tbe  conditioii  coutt  ,  in  tt-o  deed   is  practiciilly   u^ii.:  cotKplled 

with  ax;d  tbe  .aere  fact  tisat  tLe  Federal  ^overnia^iit   is   ?»  rsjitted 
to  use  a  very  small  p  ;  of  tie   property,  rnieh  does  nafc 

interftjre  with  tne  co .. .       /c  contRii.ed  in  tne  c^eed  to  trie  effect 
feiat  the  property  should  be  forever  Leld  a?jd  asaiiitained  as  a 
free  public  resort  or  park  under  the  nane  of  »C>utro  Heifitite*,   is 
not  a  violation  of  tr.e   covenfcut. 

You  arc  ti-c:  I,    in  '    " -n,   tucre 

is  no  necessity  of  yo—    ■ .. ..,       ^    .^srmlt  ,.-...  to  tiiC 

Federal  -jovernauirit  to  ai&lritfain  a  fire  station  as  ?nentl  oned  in 
your  letter. 

Very  truly  yours, 

an  mi^Mi^t.. ~ 


To  ttj«    - 
Bo«>rd  of   Park  Cominiss loners. 
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January  6,   X943. 

SUBJECT:   Election  Muter 1»I  ?^lnted  In 

^Recreation  repartment  Bulletin. ** 

D«ar  Sir: 

I  aa  in  receipt  of  copy  of  yoxir  letter,   ceted  October  £3, 
1942«   to  the  Recreation  Costmiesion,   re&<ilng  as  rollowet 

"Receipt  is  acknowled^red  of  your   ♦necreetion 
r-epartmeut  Bulletin,"  dated  Cctol^er  S6,   1942,   *iid 
prl»t©d  under  a  City  and  County  contract  under 
whlci3  tiie  payments  are  to  be  3*de  from  pu&lie  funds. 

"Inasasucii  as  this  bulletin  contaiua  election 
fliaterial  in  favor  of  Ciaarter  Ameiidment  Ko,  57,   you 
are  hereby  iruorsied  thai  we  d^  tiot  ttelleve   its 
cost   can  be  paid   frora  putlle  fund-s.* 

Trs.nsmitted  with  your  i-equest  for  an  opinion  or  the  mat- 
ter le  also  a  copy  of   tlie  Cosmilsslon's  reply  of  Sovesatoer  24,   1942, 
attacMriij  copy  of  &  listter  of  November  18,   1942,    frooj  ^ernftu-^'alsh 

■i*rintln4'.  Cox.pany  to  th&  co.iz-jmi&^lon  e-hieli  states j 

^Keferrln^  to  oxxr  bills  for  printiuj..;   thti  October 
issues  of  the  Recreation  Bulletin,   *ould  atete 
that  there  was  no  cl'<arg®  vaA&e  for  printing  a 
line  of  type  on  page  4  referring   to  Amendiaent 
K.. .  57.       Ihoae  Issues  were  billed  at   the   Uiree 
page  rate  ar^d  sll  copy  furaifthed  us  vae  printed 
la  each  editlon.'*- 


OflHIOU. 

ttt  ltlngf»  T.   rol   ^ttll^,   201   Cal,  273,   S57  ?ac.   530,   8S7, 
the  board  of  public  service  corijai*  el  oners,   the  controller  of  the 
public   eervice  depart;^e:ii,   the  andllyr,  aacT  tr^a^urer  of  the  City 
of  Lo8  Angeles  were  adjud-^ed  liable  in  the  suit  of  a  private  citi- 
zen and  tajipayer  ot  the  city  for  xioneys  of  the  departsidiit  paid  out 
by   theai  in  carryl.'i^  on  a  cwapaitj^n  for    th«  j^ui'pone  of  liil'luenclaji 
the  voters  of  the   city  in  favor  of  a  propojised  bond  Iseue   to  enlarge 
the  clty»B  electric  plant,   on  the  ground  th^t   the  expenditure  was 
not  eit-ie*'  expresily  or  impliedly  authorized.        Tht*   court  declared 
that  |.^ood  faith  and  honeet  Ir^tentlons  were  iu»  defence.        On  the  un- 
falrueea  of  the  use  of  &  public  fiutCi  c^i^itrlbutod  by  thoee  favoring 
atid  tho«e  oppoaiHif.  ^iie  Iriitlated  aetsure  to  Influe^iod   the  electorate 
to  vote  for  it,    the  covor't  a&idt 
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**lt   must  b«  eonceded  that  th«  eleetora  of  said 
elty  oppoelng  sftld  bond  iaeue  h«d  a»  equal 
right  to  ftxid  int«r«8t  in  the  fimds  in  aald 
power  fund  as  thosa  who  favored  said  bonds. 
lo   uae  8«ild  publie  funds  to  advocate  the  adop- 
tion of  a  proposition  whieb  waa  opposed  by  a 
large  number  of  said  electors  would  be  mani- 
festly unfair  and  unjust  to  the  rltshts  of 
said  last  named  electors',  and  the  action  of 
the  board  of  public  service  commissioners  in 
so  doing;  cannot  be  sustained,  ^>nl&&e   the  power 
to  do  so  is  ^iveu  to  said  board  in  clear  and 
unmistakable  langxiajge •  " 

If  your  approval  of  the  expenditvire  of  funds  for  printing  of  the 
election  material  in  question  were  asked,  the  request  would  have  to 
be  denied  under  tixe  authority  of  aiaes  v.  tel  Vslle,  supra.   The  in- 
stant situation  has,  however,  been  withdrawn  from  the  scope  of  that 
case  by  the  fact  that  no  charge  is  being  »ade  for  the  material  in 
question,  and,  consequently,  there  is  no  request  lor  an  expenditure 
to  cover  the  s&ise* 

Though  the  action  of  the  coEsuaission  in  ordering  such  material 
printed  might  be  the  subject  of  censure  as  coming  within  the  spirit 
of  said  decision,  there  iias  been  no  breach  of  the  printing  oontr  ct 
between  the  City  and  County  of  San  i^raf^eisco  and  ?ernau*^iftlah  Print- 
ing Co.   ihe  firm  has  fully  performed  on  its  vart  all  that  is  requi- 
site tLxva   is  consequently  entitled  to  payment  for  the  li-ree  pa-es  of 
the  bulletin  devotee  to  authorised  material  in  accordance  with  said 
contract. 

hespectfully  submitted. 

City  Jittornej, 


To}  Controller. 
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January  7,    1943, 

SUBJl^Cft      In  Ro,   Intrestateiit  of  strybing  Funds, 

Pear  Slrai 

You  xmv«  ftsk^d  a»  whetjr.er  or  not  your  Board  m«  th© 
authority  to  Invest  certain  funas  which  are  lyl.-;  Idle  In  tl» 
Tr«asxiry  and  w:  ..  ch  were  receivod  ur.der  the  bequest  Iro.  i  th© 
Eatata  of  Halane  ytx^/blBg. 

Aa  invest lfjatla:>  of  tu©  law  end  of  tae  Decree  of  dis- 
tribution In  tae  Strybing  i- state  shows   tbat  certain  iTunda  were 
directed  to  be  paid  to  Ujo  Board  of  Park  Ooai'jiijjsiouers  for  "tite 
layir.<5  out,  arraa^-;e::sorit,  OBtfcbliabassnt  maS  CQinplQtion  of  an 
ai^Oi-attim  and  bot&nio&I  gardens  in  Golden  Uate  i*ark."       fner* 
are  certain  otLi6r  c  jr.ditlori-B  Qoi'S  with  th©  bequest  wLicL  are 
not   of  any  IraportaBce  to  tiiis   i.iquiry  ajid  ti-i«y  are  ftd    tiriorefor© 
referred  to, 

I  understand  thst  at  the  preaeiit  tims>   It  is   iiapoeslble 
for  your  iio&rd  to  pi'oceed  with  the  ©onEtruction  of  tie  erboretua 
by  r©a£v.jTi  of  the   lack  of  priorities  to  obt&irt  the  necessary  nater- 
lals  and  tl-xe  difficulty  in  obtalni:!*:  empio,<se@  co -petiint  to  do  tiie 
work.       You  ask  if  it  will  be  pennisaibls  for  yo-Lr  I>oard  to  Invest 
tl-Qse  funds  in  bonds  of  the  United  ..>tates  pe  the  tiae  w^4en 

you  can  proceed  to  carry  out  the  purposes  oi    i.   „   trust, 

OP  IK  I -^K 

In  this  c«s«  tne  iJoard  of  Park  GoisBnisslonere  are  ths 
trustees  of  trie   pvbiic  generally  for  the  parposoa  of  carrying 
out  tr^   coi-ditions   in  the  bequest  raade  by  :,re«  Stryblr^ ,        The 
general  rule  of  law  la  that  a  truss te©  Is  held  to  the  sano  account- 
ability for  truet  fiuinda  under  his  control  as  is  a  prudent  busi?.oss 
aan*        Undoubtedly »  a  prudent  bueir.ess  la&n  who  IzRd  a  c  lisidereble 
aiaount   of  money  w.;ich  he  w&s  at  the  sioaent  iinable  to  use  would 
Invest   it   in  sorae  aeciu:'ities  wi-ici*  would  produce   aoaso  return  upon 
his  »c»ney» 

I  believe  the  oblltjatlon  rests   upon  the  itotrd  of  Park 
CeaBRles loners  to  recommend  the   1:  vestment  of  these  Idle  funds 
cf   ti-e  Strybing  Estate,        This  belief  Is  uphald  by  the  provisions 
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of  3«©tion  2261  of  thd  Civil  C€>d»  vtiioh  provide  fts  follows i 

"A  truete©  raust    Ifivest  mar^y  received  Ijy  hia  under 
tYm  trust  ea  ffeet  a*  L«  eolleete  e  s>.ff iclojit  ewouit  , 
in  sucii  jsaiuier  es  to  offer  reasonable  security  and  Intersst 

for  tiaa  oA^se*" 

In  t.  e  c«e«   of  GAVX'B  v.   hAKlJI,   53  Cftl,  App.  786,    the 
QQxtrt  heldt 

•A  violation  toy  a  trustee  ©f  a  duty  which  equity 
lays  upoti  him,  wbetiier  wilfxa  and  fravxdulent   or  dorie 
throui::h  tMi^llQ&n&Q,   or  arlsin^:  tlirou^h  saere  oversight 
or  forgetfulneas,   is  a  breacii  of  trust,  aiid  h©  siay  be 
charged  with  rexits,   profits,   interest,   incoie,  proceecla 
of  sales,  exid  the  like,  ?fi.icii  tie  riover  in  fact  received, 
but  wnich  he  alght  and  should  h&v&  received  by  the  ejcercisa 
of  due  and  reasor^ble  eare,   dilisenee,  and  prudence  in  Jxls 
sodea  of  dealing," 

I  also  direct  your  atteBti<»i  to  Section  Q2  of  the 
Cisarter  whicL  provides: 

"Funds  received  by  donation,  bequeat  or  legacy  for 
a  specific  purpo.;e  and  held  iii  trust  for  t'ue  be?  of  it  of 
tije  city  and  county  way,  with  the  approval  of  t!.;©  controller, 
be  invested  by  the  officer,  bo^ird  or  coa-dv.glon  cJaarged 
with  coutrol  latd  acalnistratioji  if  CiCii  tr-ast  cp    funds   in 
securities  legal  for  eavinsa  banks," 

Bonds  of  the  ijnited  States  are  legal  Investriont  for 
aairin^s  banks  and  tusreiore   It   would  be  perfectly  proper  for  your 
Board  to  invest  these  idle  funds  in  securities  of  this  character. 
In  accordance  with  tii«  provisions  of  the  Gb&rter,  tl«  approval 
of  tf.e  Coi4.troller  should  be  received  before  .M-kLnQ  the  invostaent. 

Very  truly  yo\u*s, 

simwoni^r: 


To  the  - 

Board  cf   i^ark  Ooomiss loners. 

Copies  to  - 

Coti-j-iesionftr   [^eraien 

Co.  troller. 
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Oentlflsaent 


I  hare  yc-ar  lettor  roading  as  followai 


•T1»  Board  of  Supervtaor*,  oa  MoTeobop  16,  194S, 
pa«3«d  T'dll  Ho.  1949  entitled  «An  orfila&aco     ecitlnie  aiid 
Satablisijlng  tm  i?'ollcy  of  the  Jiliinicdpal  c^overrirasnt  ko 
»p©ctine  Municipal  I  orsonnel  in  Belatlon  to  tlio    ar 
Effort;  ::?r©atlng  ft  vmt  Francisco  t^timiciiml  ■Jvar  Power 
CosEalttee  oM.  rotting  Forth  tli©  nitlos  of  :>aia  CaaEaltteo»» 
th»  imjoT  poxnlttod  tlio  opdlnanca  to  becomo  ©ffoctiv© 
without  nils  Signature* 

*Eb«  civil    ei*vioe  Coaaadssion  wt,uld  like  to  be 
advised  on  the  following  points  rocardlng  tli©  ordinance  t 

"!•     To  what  extent  does  the  ordinane©  inter- 
fere with  t!ie  «3^ti©s  of  the  OXvil    ervlee  cocB^lsslon  as 
tli©  peraonxiol  agezicy  of  tlw  city  govei^ixaeat? 

*2»     IOCS  t};ls  csr^ULnanco  set  up  a  et^ssnittee  or 

a  C€ffi&ai3sion  and,  if  tlie  latter,  ims  tli©  setting  up  of 
a  ooEEiission  rocelvod  tlie  approwRl  of  the  fm^Tor  and  the 
Chief  Adialnistx^tive  Offlcert 

"3«     Is  such  en  ordinance  a  violation  of  section 
22  of  tliB  clmrterT 

"Your  early  reply  will  bo  appreciated." 

OPIHXQir 

Teu  ask  threo  qij»9atl(axs.     First  t    tro  wlmt  extent  does  the 
ordlnanc»  intorfore  with  the  duties  of  tlse  Civil  ^orvice  Coeardssioa  as 
the  ijorsonriol  agency  of  t2ie  city  goverrsaent? 

The  answer  to  tliia  questicm  is  timt  the  conrdttee  provided  for 
in  the  ordliijmce  nay  act  only  in  an  advisory  capacity,     undoubtedly  the 
C0Er;J.ttoo  co.ilci  ii^ot  go  to  any  departs^nt  aiid  aay  to  tlmt  dapai^ssent  timt 
it  had  too  laany  erarplo^eee  or  that  tlio  depftrtisent  should  do  this  or  tliat 
with  any  particular  esiployoe. 

XIaSmr  tliO  aaiendK^nt  adopted  by  tlie  peojle  on  Kovcenber  5-  1942, 
the  following  provision  was  written  into  i  ©ction  153  of  tlie  oimrteri 

"In  addition  to  such  leaves,  the  board  of  super- 
visors by  a  thrco-fourtlis  vote  nay,  on  the  reccManendation 
of  the  civil  service  coauission,  provide  by  ordinance  t:mt 
leaves  of  absence  sliall  b«  granted  to  such  officers,  ea- 
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pXo3ro«s,  and  ellcsibloa  during  ti^«  of  imr  or  in  time 
of  poaoo  for  otlior  sex^vlce  directly  ooimeeted  with  tho 
proaecutlon  of  th»  irar  or  nationftl  dsfesuM  of  preparod- 

n98S*     Lo&ves  granted  pursuant  to  tli©    rovlsiona  of  tli© 
two  precoding  i5ara:ira£>h8  a»d  c3?dii«iico3  ador^ted  purauant 
to  the  provinions  of  tMa  para/:j»aph  shall  bo  deaignatod 
military  lea'rea*'* 

It  would  appear  tliorofore  t}^^t  tiiere  ia  a  diacretion  vested 
in  tbe  r^oaipd  of    urorvlsora  as  to  whothap  an  employee  of  the  city  and 
County  ahcrud.d  be  {pnmted  a  leave  to  &ngBLQ6  in  easenti&l  war  i^ork* 
'iiiie  being  the  ease,  tb©  .  oard  of  Supervisor  a  alio  Id  )-ja.v6  t5.»  right 
to  <'iake  audi  inveatigatlon  aa  it  aeea  fit  to  aaoertaln  «!iether  an 
employee  ia  nore  ne<M»8aary  in  the  city  aervice  or  in  war  work  during 
ti«  present  oE^rrvoncy.     However,  bear  In  edad  tlmt  at  all  tla»a  tha 
action  of  audi  ccsaniltte©  wciild  merely  be  advisoaey  and  woiild  not  be 
binding  on  the  liCad  of  any  departnient  or  on  the  Civil  service  Com- 
sdsaion  and  woxild  only  be  the  recoKJCi^x^ation  of  a  coxtcdttoo  to  tlie 
,ioard  of  aux^ervlsora. 

v.i-JLle  we  are  on  tlila  point,  it  tmj  be  well  to  add  t)mt  I 
an  advised  tlmt  tho   -ivil  service  Cost  last  on  jsaa  sent  to  every  de- 
laurtment  of  the  city  povemjoent  a  questionnaire  to  be  filled  out  by 
all  eraployeea  which  will  set  forth  the  nattjre  and  clmracter  af  tne 
eis?>loyBaBnt  and  ej^eri^cice  of  said  employees  befoi^  they  entered  tiie 
civil  aerM-oe,  aa  well  aa  to  tl:«lr  particular  fitneaa  to  be  preferred 
for  WKT  work  rather  tlmn  tlie  work  in  wiilch  they  are  en^^aced  in  th-eir 
city  and  cotmty  eo^loya^nta*       imdoubtodly  tlie  Civil  ^'ervlce  Gcea- 
aiaaion  has  t}>e  right  to  carry  on  aiioh  an  inveatigation  and  leaving 
ttia  right  iindar  the  charter,  it  camiot  be  talcen  away  by  ordiimnce, 
and  even  adialttino  that  the  c<M^saittee  ap  /ointed  by  the    'oard  of  r;viper- 
viaora  woiild  imve  tlie  riglit  to  s-Alie  a  sl.'.illar  invaatif^tion  and.  re- 
port,  it  would  appear  to  a&  tli&t  such  a  report  if  laade  by  tlie  coia- 
raittee  woxad  be  aerely  a  duplication  of  effort  and  alitould  be  avoided, 
and  if  tiie  coimaittee  desires  to  study  the  report  of  the     ivll  :  ervice 
COBSBiisaion  wlien  it  ia  tm&B,  it  should  be  given  an  opportunity  to  do 
ao  and  saike  such  recoinraemiations  as  it  seea  fit,  but  to  sake  an  in- 
dependent report  would,  to  a  very  CT©at  extent,  be  interX^ing  with 
the  dutiea  of  tlie  Civil  r^rvice  Coes^aaion,  tim*^  ia  tJlio  i^ersomiel 
agttaey  of  tl^  city  goverraaent. 

As  to  your  aecond  queations     I  oca  thia  ordinance  aet  up  a 
corawittee  or  a  coraBilaalon  and,   if  tlio  latter,  ims  tlie  aetting  up 
of  a  coia^aaion  received  tho  a^^j^roval  of  the  :.-ayor  and  the  Chief  Ad- 
airdatrative  Officer? 

f  he  ordinance  pux>porta  to  set  up  a  cosBzdttee  but  tho  purport 
of  the  ordinance  wr>uld    ot  be  entirely  controlling,     x'liia  office  haa 
heretofore  ruled  that  a  coaBnlaaimi  cannot  be  aet  up  without  the 
apfiroval  of  the  i.ayor  and  tlse  Cliief  Adialn ■  strative  Officer.     (See 
C^inion  dated  October  15,  1942,  rendered  to  the  Chief  Adainiatratl'Wi 
Officer  -  In  re  Houaing  Code.) 


Howoirar,  th©  oaendiont  to  Seotion  153  of  tbd  clArtev  aboif* 
^tuoted  would  appe&r  to  glvo  to  the  :>ocuNi  of  s^upervisora  a  wide  dls* 
erction  as  to  ths  gz«ntli2g  of  l^avos  of  absenee  f<»'  service  dirootly 
eonneoted  with  var  work  outaido  of  actual  ser  ioe  in  tho  anoed  forces* 
Tnla  belxtg  tho  ease,  tii©    oard  of  Bupes^vlaors,  \>:?  eooBsdLttee,  iaK>uld 
Imve  the  rlc^^t  to  ^^Use  such  Inveatigati^m  as  it  neoa  fit  for  the 
purpose  of  detersdning  v^iether  such  leaves  alimild  be  granted* 
TbMpefore.  i  aza  of  the  opinion  th&t  tJio  ordjanoe  provides  for  a  coo- 
sdttee  with  only  advisory  powers* 

As  to  your  third  questions     Is  siioh  ati  ordlnanee  a  vio- 
lation of  section  22  cf  the  olmrter? 

The  annrer  to  this  qtieatlon  is  that  if  the  I'^jard  of  Super- 
visors is  clarg^  with  tho  exorcise  of  a  disoretiea  la  tloe  granting 
of  leaves  of  absonee  to  offioex^  or  eisployees  t^o  eng£i^  in  zieeeesary 
^ar  work  o^itsld©  of  service  in  the  artaed  forees.  It  >Jts  tJai  rl^t  to 
aake  sueh  Investi^ticm  as  to  tbe  aeoeaaity  or  propriety  of  £;z«uiting 
said  leaves  as  it  sees  fit* 

Xoa  are  advised  accordingly* 


Eesi>eetfulXy  siJibBiittedf 
Givll  Bervlee  Goecd  salon 


x*r 
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Jtouery  14,   1§43. 


SUBJECT!     Wittiholdine  "Victory  Tax"  from 
pEjments  to  Court  Ke porters. 


t»6T  Sir  J 

You  }iAv«  reqiiosted  an  opinion  &s  to  whether  th» 
"Victory  Yfix"  should  bo  withheld  fron  peypints  ssade  to  Court 
Reporters  for  report iji^  te.  y  aiid  proeoedintjs,   e.nd.  for 

tracxAcripts  a&de  In  tiieir  w*.^v.ial  capacity,        I  under«tand 
tiiit  tL©   inquiry  eppliea  only  to  those  court  reporters  wlios© 
coapenaetioxi  is  paid  by  the  city. 


Section  466  of  tae  hevenue  Act  of  1942  requires  tliatt 

"There  akall  be  withheld,  collected  and  paid  upon 
all  wa^ea  of  every  peraon,  to  tLe  ©xcese  tlist  such  wages 
mT«  Includible   in  t;  roes   inco^se,  a  tax  equal  to  5  per 
centum  of  the  excess   of  each  payment  of  such  »a^;es  over 
tiie  wlthiioldiiig  deductioiia  allowable  under  this  pert..." 

iJub-division  (b)   of  Section  46S  of  tixe  sanB      Code 
defining  «ae;e9  reads  as  follows  s 

"(b)     fr^e  term  •wr.£;©s»  ^^eens  ail  r©?auneration 
(ather  tii&n  fees  oald  to  &  p^^bllc  orricl&l)   for  ser- 
▼iftes  P8rl'dri<-ia"d  by  aa  ©aplo[,'oe  i'or  i'le  eraployer,   in- 
aludiiig  the  cash  val-ue  of  t.ll  remxineration  ptid  in 
any  isedium  other  than  cash;     except  tUet  stich  tenSi 

shall  not   inci-ac'e  renamaratloi^  paid  (1 )  for. " 

(Italics  ours). 

Eub-dl vision  (d)  of  the  sar^*  wj?>e  provides  as  follows i 

*^{d)  ttjs   teim  »eaiployoe»  iiicludes  an  officer, 
ea^loyee,  or  elected  official  of  the  United  States,  a 
S^ate •.•...  or  any  pollt Ic&l  subdivision  thereof, . . • • 
or  any  agency  or  instruaarxtality  of  any  on©  or  siore  of 
the  foregoir^*......" 

Unfortunately,  ti^e  Tx^a:ury  Department  lias  not  mm40 
any  ruling  on  ti^is  particular  subject  whleh  would  be  of  any 
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a»8istftnce  in  Ausvering  tn«  qaestlon  7cm  h&T«  asked  v^^io^  la, 
pr&otleftll7,   -  "P9«s  th«  co^^rpensaticKi  paid  by  the  city  to  a 
court  reporter  or  aimilar  employa®  eoiae  wlti.-in  the  exception,    'other 
than  fees  paid  to  a  public  ofxlelal*   set  lorta  in  aab*divlalon   {J^ 
of  Section  46^  or  tx^e  Kevenue  Ocdet** 

True,  Section  874  of  the  Cod*  of  Civil  ?ree«4Qp«  Ataic:- 
nat««  tbe  oompensatiou  of  a  court  reporter  as  a  "fee"*  Tbe  per- 
tinent portio^i   .f  tJaifi  section  reada  aa  r&IIowsi 

•'274.        (Feea  ol*  reporter*!     Payswtxti     ^p^vaes.)       Pimp 
his  eervicaa  tb*  offlolaX  reporter  sh«a.l  r*ceiva  fee 
jTollowic^  feea,   except   In  cour.ties  ^here  a  st&tute  provides 
otherwise.  «•....•  '^ 

It  must  \39  borne  in  .'rj-jod  tUat^  vhile  ore  nave  no  atst  e 
statute  reguiatiiig  the  eo  p-eneatloii  or  court  reporters  of  tha 
City  &nc  Couiity  of  £an  f'Tfeuctseo,  w©  iaave  sn  ordinance  ontirse 
subject,   to-wit,   tLe  Salary  Ordirx^aace  waereir*  t-ie  ooipenaation 
of  court  reporters  la  fixed  at  tne  dally  rate  of  l^l&^bO,       This 
ordinance  is  eziaoted  under  ti^i*  autiiority  of  Section  73  of  tLe 
Cbartei'» 

It  ima  been  he""  '  '■■-  the  i^istriet  Co\irt  of  i  s,   in 

the  case  of  liAHiUSON  v.  .    :<',  5  Cal.App,   415,  at  ,/£■..„ ^,  ^;:7, 

that  an  oirdlnanco  passed  tinder  cimrter  authcafity  iias  iill  the 
effect  of  a  charter  provision,       Tim  larigijusge  of  tn©  court  on 
thia  point  is  as   follows: 

"After   tli*  or Ui nance  wsi-.    .ass^d   it  must  be  read  into  arid 
as  a  part  ■:.£  the  c,it-.i'tt;r  iop  i,.e  pxirposes  -f  ti:.is  e£se, 
and  wiiea  so  read  tbe  district  attorney  tmd  the  aijthority 
to  appoiiit  eight  assistant  district  attorneys.       I'he 
oij&rter  la  itself  a  law  of  the  state#       li.e  ordinance  was 
a  stetute  of  the  city  and  county  of  San  FiNaneleco,  consls- 
t«nt  with  arid  ayt^orissed  by  the  charter,  6n6,  wli4inthe  ordlvi- 
anc«  was  passed  a»d  tiie  appellant  appol^.ted  he  received 
his  appointment  imder  a  law  of  tlie   stcte,   to  »it,  the  clyarter, 
T>ie  app^intssent  is  of  tue  carie  ^<'' '   '  "    eijd  dlxptiity  as   if  tiis 
ordinance  iaad  been  eisbodied  in  t  rter  at  the  tiiae  of 

its  adoption." 

It  therefore  appears  to  as  th£t  ther©  is  really.  In 
the  City  aj:d  County  of  San  i^rancisco,  a  statute  providing  for 
fixed  coapeaaatic^;    of  court  reporters  to  the  saae  exteit   as  it 

fixes  the  oompenfefitior    of  any  officer  or  esaployee. 


I 
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X  reftli£«  tiWit  there  &r«  e^rtaln  rulirvgs  of  the  ^uprmsm 
Court  froiu  other  jiiri«41ctiona  vyi.ich  st&te  tli&t  vhsn  &  st&tute 
providee  for  the  payrHfeat   of  co  pens&tion  by  *sy  of  fees^  ti» 
cosp«n68tIcn  is  looked  upon  as  s  fee  and  not  as  a  fix«d e alary, 
ito©  of  t  OAses   is   K  V,    b. 

C^AU1V.Z.  .   ......   ^F   ?i;£iiLO   ...    .^i,    ;,v....  ^   -^    .v^   dais   o*    .. -.iorado), 

35  Pac.  830.        In  tnls  case,   however,   the  gea-^rel  l&w  provided 
thftt  tbo  coiinty  clei'k,  aiaon:;  otlier  ff^?ee  to  be  collected  by  &la, 
oolleot  a  per  diem  of  so  'Mxqh  per  day  for  aatlLf^  fts  Clerk  of  tise 
Board  of  Oo'-inty  CaiMiEaiouers,        In  tUie  oaee  the  court  prsctically 
want  off  on  ti*.e  fsct  tj;et  it  wae  all  part  of  one  law  &n&  the 
Lesislctxtpo  \mdc.ibtediy  iriteadad  to  look  upon  r11  aonay  allowed 
to  the  Clerk  as  fees. 

It  seeais  to  sse,  however,  tir^er  our  charter  provlaicn, 
and  imder  ttke  Salary  ardiiiame  enfeetod  pursuant  thereto,   tL*>t  a 
flxeti  CO  .pen«ati«sri   la   provided  for  court  reporters  and,  while 
it   Is   on  a  p^r  diera  basis,   it    la  no  dlffereji^t  than  if  it  weaw 
fixed  on  a  aonthl^  or  a  yearly  basis.       As   I  have  said  above, 
there  lias  been  no  ruliri^;  froia  tbe  Treasury  Department  on  tkis 
subject  hxit  tirj  advice  is  tl-^at,   until  tl^ere  has  been  sucii  a 
ruliiig,   ©itLer  froia  ti*  "i'reaB-ury  lfepfc,rt;fiint  ©r  froii:  a  coiArt  of 
compete-. t  jiorifi  diet  ion,  you  aiiould     deduct  ttJB  amount  prtjvlded 
bj  ti.o  i^evoiiuja  Act  frort  the  fiaied  cc   peneatioa  paid  by  tlA 
city  to  court  reporters. 

This   railr»4;  kpIII  not  apply  to  coru|,»enaation  allowed 
court  repoi^ters  for  transcript  ions  for  ti^le  is  jsore   In  tiba  nature 
of  a  fee  based  on  th«  amount  of  work  he  does  because  in  doiig 
this  work  tie  court  reporter  is  practically  ati  indepandent 
c::.r.tx*fect  or. 

Tou  ere  advised  accordingly. 

?ary  truly  voure. 


TfrrfTA^iw 


To  - 

Tiie  Cor-troller, 
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JUnuary  SI,   1943« 


SITBJICTj      m  R«,   Klijnt  of  Boitpd  of  ^Supervisors 

to  control  fllllnfj  of  Y«c&Gt  Fositloiyi. 

n«ar  Slrat 

You  tyftTH  submitted  to  oiO  sa  or-dlr^nee  ai^ndlng 
Or       re      :.   1667,    cofflssonly  known  R8  the  llelary   ./rdlnfiiice  for 
l-*'^:--!-,:^:,   V. -Ich  s:aer,a2ae;  t  deletes  certsln  po?fe  s  vastod  in  tise 
iieyor  and  In  tae  Civil  Service  CoJitri salon  relative  to  tiie  filling 
of  vACftncies   in  posltlous  crested  In  the  /.rmufll   *>udg©t  and  Appro- 
priation Ordltifcnce  and  specified  sxid  envwaereted  In  tie  Salary 
Ordirance,  and  vests  In  the  Board  of  Supervisors  the  ri^r t  to 
deterrslne   if  such  position  is  necessary  and  to  authorise  tt^t   & 
t>e  filled, 

I  regret  tti6t   I  cannot   :^ive  t&f  approval   to  the  ox*dlriancc, 

OF  IK  10?^ 

Section  69  of  tr.e  Charter  deals  with  the  budgetary 
procedure  witch  eventually  leads  to  tne  enactment  of  the  Sslsry 
Ordinance.   Briefly,  It  provides  thst  the  heed  of  eacn  departraent 
shall  sub.alt  hie  budret  to  the  Controller  not  leter  txhan  the  15th 
of  February,  tL^t  the  Controller  shall  oieck  t';e  bud;;:ets  and,  not 
later  tt-^an  the  15th  of  Uarch,  sfcail  consolid&te  &11  of  tne  budcet 
ostlaates  submitted  to  him  and  transirdt  theci  to  the  !.i«v' or.   It 
is  then  the  duty  of  the  ::ayor  to  hold  public  hearings  on  the 
budjcet  fe?  d,  while  lie  cannot  increase  any  lanount  or  add  any  new 
item  for  persmial  service,  he  may  decrease  the?n  or   ellsjlnate  theai 
entirely  fro?n  the  budget.   The  bud£.©t  then,  under  ti;e  provisions 
of  Section  72  of  the  Ci^rte-r,  is  traaaisiitted  to  the  i>o&rc  of 
-uporvisors  and  the  Board  is  compelled  to  hold  heftrin,;;s  upon  tim 
saiBS.   The  Board  has  prsctieftll;^  the  eevrc  power  over  the  budget 
as  has  tr^  M^'or,  that  Is,  It  can  eliminate  any  itea  for  personal 
services  but  it  cannot  increase  any  such  Item. 

Therefore,  it  would  appear  to  me   that  wlien  the  Boaz^ 
of  Supenrlsors  is  coisiderin^;  ti.e  annual  budget  e8ti;:uait€8,  thst 
Is  the  tlae  to  detertalne  whether  a  position  is  necessary  for  tjbe 
year  or  for  only  a  lliilted  portion  of  ttie  yetr.   I  ViBve  very 
grave  doubts  if  the  uoard  i^as  the  rli;ht  to  elii^inate,  without 
the  consent  of  t;ie  appointin-j  power,  any  item  for  persoi^al  ser- 
vice that  it  h^s  inci'^od  in  the  budget  and  in  the  salary  ordin- 
ance. 

However,  I  see  a  further  objection  to  the  ordiiianee  and 


.2. 


I  direct  ysjur  tttention  to  tne  ft«s9ndiB«nt  wJ^iich  r«ftd«  as  follo#«5 

^Wamn  »  positlors.  misrein  ©ait&t>lish.«d  (except  a  potition 
In  th«  If?  i-  or  inibllc  iiealtii  or  in  the  operat  im  ser- 
vice of   *.   i.    »:ipAl  UedlrG&d  or  In  the  unlXorss^d  ranks  cf 

tA«  i»olioe  aii<?   i'irc  L^p&rtmerit)   sri&ll  beco'a©  vJiCRnt,    th® 
pc  sit  lor;   sJsfcll   ti-Qi'^axj'on  atsnd  abollsfc«d  «nd  ehail  not  be 
rilled  UQlees  ttie  i>o&rcL  of  ^Bupervl s ors  shell,  ftfter  invdstl- 
gi-tion  and  report  \>y  tt.©   Civil  5l©rvio«  Coa-.- iiielon,   doteraine 
that   tne  filling  of  suuL  vi»c&.jt  position   It  .aeceasarjf  «M 
«b»ll  by  resol'jitioK  autiiorla©  tiie  filling  of  ^ucL  vacancy; 
provided,   however,   tixat  a  tSHiporary  ^ppolrtra^nt  to  such 
position  for  fi  period  not   exceeding  ninety  dajs  maybe  ^^69 
pending  action  triereon  by  t^^e  Soard  of  ^^apervi a ;>?»•" 

It  Gpr^eara  to  3kc  ii.at   tila  a-aeadsicnt   is   lii  direct  eon- 
fiiot  with  Section  95?  cf  tuo  Cii&rter,   the  pertinent  pert  .la;.!  of 
•hioh  reads  aa  followei 

"SFeltlMtr  tne  board  of  supervisors,  nor  Its  cossaitteeg, 

aor  any  oV  Its  .-netibar-s  cryail  uict&te,    sw:;^eat  or  interfere 
with  aypointmonta,    projHotions,   cornp®n«&tion«,   dlscipl  Ir.ary 
actions,'  doi.trecte,   reqaieitions  fcr  pia'caaaes  or  other 
adiainistratlve  reco/Ksendatioiifi-  or  actiof:e  of  ti«e  ciiief 
adiainlstretive  officer,    or  of  dopartiient  i^eada  Jirsder  the 
chief  adaiiciatretive  atfXc.^  ,   or  under  t.-e  respective  boards 
End  comalaaloua.        Ti::«  bos.rd  of  fcuperviscre,   &r>d  each  board 
or  eoamlsslon  reietJve  to  tlm  affaire  of  its  uan  departaeut, 
sfcidll  deal  with  adminlstratlre  3ti.tt«rE  only  in  tne  -lianner 
provided  by  tiiie  charter,   &nd  any  H&tation,   s-i-^gestlon  or 
Interference  nereln  prohibited  on  the  part  of  any  aaperviacr 
or  aejaber  of  a  board  or  coamlesion  shall  const i tut©  oi'flol&l 
mla conduct  J    « . . « " 

In  the  len.Kua,:?e  certain ed  In  the  proposed  amendnent  It 
la  provided  tli^t  vacfnt  positions  aii5.ll  not  be  filled  unlese  the 
i>oard  of  Supervisors,  after  l.avostl^^ation  axid  report  b'^  the  Civil 
Service  CoEnKlBslcn,   detersrdnse  tJ:at  tne  rilling  of  such  vacant 
position  is  necessary  aud  glial  1,  by  resolution,   satnorlae  the 
filliiig  of  sucn  vacancy.       Such  a  provision  would,  j'.lve  the  Board 
direct  control  of  ti.e  fJllXnfi  of  vacancies  In  any  office  as  tJ'ie 
Board  would  determine  wlieth«r  the  position  e..o^ild  be  filled  and, 
if  the  position  were  a  nnn  civil  service  one,    this  ri^^ht  could  be 
used  to  I.  etermlne  who  would  fill  the  position, 

Tim  attempt   to  exercise  such  authority  woald  appear  to 
lae  to  be  a  direct  violation  of  Eectimi  22  of  the  Charter  above 
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q.uotsd.        Undoubtedly  ti^  Bo»t<5  h.6«  verj  h&o&A  povei^a  et  the  tlrtje 
OS'  considering  tbo  annual  ouflL^^et  e8tJu«i;&t&s  ftii6  appropriation    orain- 
UMO  Rn4  ntay  ollmlnet*  any  position   that   It   ecas  fit  but   this   Si 
th«  eiit«at  of   lt»  authority  in«of£r  &«  the  filliri^  of  poaittcnB 
!•  corcernad, 

You  *re  advised  accordingly. 

V«ry  tral/  /Qure> 


CI^Y  AtrMm. 


TO   tli«    - 

Board  of  Suparvisora. 


.^IB-' 
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January  21,  1943. 


SUBJECT:   Right  of  the  Mayor  to  raise  salaries 
of  employees  under  emergency  powers 
granted  vmder  Section  25  of  the  Charter. 

Dear  Sir: 

I  am  in  receipt  of  your  letter,  vinder  date  of  January 
20,  1943,  to  which  is  attached  a  petition  si(_'ned  by  some  nine  em- 
ployees of  the  Public  Welfare  Department,  petitioning  you  to  raise 
the  compensation  of  each  employee  of  the  Public  Welfare  Department 
|25.00  per  month,  provided  that  no  salary  shall  be  increased  beyond 
the  amoiint  of  $300.00.   The  petitioners  direct  your  attention  to 
the  increased  cost  of  living  and  various  other  matters  which  might 
Justify  an  increase  In  salary,  if  it  were  possible  to  grant  such  an 
Increase. 

OPINION. 

Section  71  of  the  Charter  provides  that  all  increases  in 
salaries  of  officers  and  employees  shall  be  determined  at  the  time 
of  the  preparation  of  the  annual  budget  estimates  and  the  adoption 
of  the  annual  budget  and  appropriation  ordinances,  and  no  such  in- 
crease shall  be  effective  prior  to  the  fiscal  year  for  which  the 
budget  is  adopted. 

This  language  is  a  direct  prohibition  against  the  rais- 
ing of  any  salaries  during  the  jfear,  and  raises  in  salaries  can  only 
be  made  at  the  time  the  annual  budget  and  appropriation  ordinance  is 
under  consideration. 

It  may  be  quite  possible  that  many  of  these  employees 
should  receive  more  compensation  than  they  are  receiving,  and  their 
petition  is  timely  for  the  reason,  as  you  are  av.'are,  that  the  Civil 
Service  Commission  is  now  making  a  restandardization  of  compensa- 
tions of  all  employees  of  the  city.   Certainly,  the  increased  cost 
of  living  should  be  taken  into  consideration  in  fixing  compensations, 
but  I  cannot  see  hov;  the  necessity  for  Increased  compensations  would 
constitute  an  emergency  under  Section  25  of  the  Charter, 

Undoubtedly  a  public  emergency  now  exists  by  reason  of 
war  conditions,  and  you  have  the  right  to  exercise  broad  powers 
towards  meeting  the  emergency  in  so  far  as  war  activities  are 
concerned,  but  this  power  would  not  include  the  right  to  increase 
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compensations  of  the  employees  of  any  department  who  are  not 
ci3.rectly  engaged  In  war  work, 

I  understand  that  the  employees  of  the  Public  Welfare 
Department  are  doing  practically  the  same  work  that  they  had 
been  doing  in  peace  times,  and  therefore  the  matter  of  increas- 
ing their  compensations,  in  order  to  meet  changed  living  con- 
ditions, does  not  constitute  the  emergency  provided  for  in  Sec- 
tion 25  of  the  Charter.   It  would  he  quit©  proper,  however, 
for  you  to  refer  this  petition  to  the  Civil  Service  Commission, 
which,  as  I  hav«  said,  is  now  engaged  in  a  restandardization  of 
the  salaries  of  all  employees  of  the  municipal  government. 

I  understand  that  there  have  been  some  cities  in  Califor- 
nia and  elsewhere  which  have  attemped  to  raise  salaries  to  meet 
the  increased  cost  of  living  due  to  the  present  emert^ency,  but 
none  of  these  cities  have  in  their  organic  law  any  provision  pro- 
hibiting increases  of  salaries  during  a  fiscal  year.   You  are 
advised  accoi'dingly. 

I  return  the  petition  which  was  attached  to  your  letter, 

Respectfully  submitted, 

JKO.U.O' TOOLE 


City  Attorney, 


To  Mayor, 

c.c.  to  Civil  Service  CommisElon. 


I 
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SUBJECT:    Powttr  ot   Chl«f  of  Police  to  Suspend. 

Dear  Sir: 

Ihl8  ofXic*  Is  in  r«e«ipt  of  your  request  for  an  opinion  of 
recent  date  as  follows: 

"From  time  to  time,  certain  members  of  the  police  de- 
partment transgress  ite  rules  and  otiierwiee  eommit 
offenses  which  are  contrary  to  the  laws  of  this  state, 
When  the  facts  cosie  to  my  attention,  X  suspend  the  in- 
dividual Involved  pending  the  hear Iritj, before  the  Police 
C<»aaission,  of  the  charges  to  be  preferred  against  him, 

"It  has  been  alleged  that  under  the  charter  of  the  City 
and  County  of  San  i-ranelsco,  which  was  adopted  January 
8,  1932,  I  have  no  power  or  authority  to  suspend  the  in- 
dividual and  I  respectfully  ask  an   opinion  from  you  In 
this  matter, 

**It  semis  to  me  that  it  was  never  contemplated  by  the 
framers  of  the  present  charter  that  the  Chief  of  Police 
should  be  coanpelled  to  allow  a  police  officer  to  function 
as  such  after  it  was  discovered  that  he  had  ooamltted 
crimes  or  violations  of  departmental  regulations, 

*It  is  obvious  that  his  continued  service  \mder  certain 
circumstances  would  be  detrimental  to  pulslle  welfare 
and  would  be  inimical  to  police  morale. 

"I  have  made  an  exa-nlnatlon  of  the  present  charter  and  I 
can  find  no  express  lauj^ua^e  tnereln  which  directly  au- 
tnorlzea  the  Chief  of  Police  to  suspend  a  policeman  tem- 
porarily and  pending  the  hearing  of  ohar^^es. 

"section  154  of  the  present  charter  persi.lts  of  suspension, 
pendln^s  hearlrig,  but  It  seer.s  to  me   that  members  of  the 
police  department  are  expressly  exempt.   Section  155  of 
the  charter  permits  the  suspension  of  a  policeman  by  the 
Police  Commission,  but  only  as  punlsl:^ent  Inflicted  after 
a  trial  and  a  flridln^  of  guilt. 

"It  Is  my  thought  that  the  power  of  suspension  by  the  Chief 
of  Police,  pending  the  hearing  of  charges,  la  preserved  by 
the  second  paragraph  of  section  2  of  the  present  charter 
therein  It  is  stated  as  follows t 


*_-     X-#    i      <•'' 


n 


*Th*  powers  or  duties  Tested  In  city  end  county 
officers,  board  or  cofflalsslona  by  lav  or  under 
the  cliarter  superseded  by  this  charter  shall  be 
exercised^  continued  and  carried  out  by  their 
succeESors  or  by  other  city  and  county  officers, 
boerda  or  conoaiaslona*  consistent  with  tlxe  pro- 
visions of  tnls  charter.* 

I'be  charter  which  eaa  superseded  by  the  present  charter,  gave 
the  Chief  of  Police  the  following  power t 

*He  shall  have  control,  management  and  direction 
of  all  memberB  of  the  department  in  the  lavftil 
exercise  of  his  ftmetlons,  «lth  full  power  to 
detail  any  of  them  to  such  public  service  as  he 
/nay  airect,  and  »lth  like  power  to  suspend  te«- 
gorsrlly  any  gember  of  the  deoart:rtent»   In  all 
cases  ofiuch  suspension  he  shall  "ixaiBediately  report 
the  same  to  the  board  with  the  reason  therefor  In 
writing.' 

(see  Section  1,  Chapter  4,  Article  VIII, 
of  the  •♦Old'*  charter). 

"It  eeetae  to  me  that  section  2  of  the  present  charter  preserves  and 
carries  over  the  right  sjAd  eutkorlty  .i^iven  to  the  Chief  of  Police 
under  the  superseded  charter  to  suspend,  temporarily,  a  member  of 
the  departi&ent. 

"Zt  also  seems  clear  that  the  Chief  of  Police  is  a  City  and  County 
officer  as  that  term  is  defined  by  section  4  of  the  present  Char- 
ter, 

^'Ihe  fore^soin£v  natter  la  Important  and  I  would  appreciate  an  opinion 
frosi  you  at  your  earliest  convenience  as  to  whether  or  not  I  have 
the  power  to  suspend  a  meiai>er  of  the  police  department  temporarily 
pending  the  hearing  of  charges  against  Mjr  before  the  Police  Comk- 
Bission." 


opinion. 

Section  19  of  the  Charter  provides  that  the  Police  C<»n- 
sdsslon  shall  have  powers  and  duties  as  follows : 

"(a)  To  prescribe  reasonable  rules  and  regulations 

not  inconsistent  *lth  this  charter  for  the  con- 
duct of  its  affairs,  lor  the  distribution  and 
performance  of  ita  business,  lor  the  conduct 


"tod  xoT»r«»a«nt  of  Itg  officers  end  #mployee«, 
•lid  for  the  a(imlnistr«tlon,  cu»to4y  and  pro- 
tectlon  of  property  und*r  Its  control  ftnd 
books,  records  and  papers  appertalnlag  to  Its 

affaire." 

section  £2  of  the  Charter  provides  ti.st  "excf^pt  for 
the  por po£e  of  Inquiry*  each  board  or  comai salon,  in  itf<:  con- 
duct of  adxalnlstrattve  affairs  under  its  control,  shall  ceel 
nitla  such  sfiatters  solely  through  its  chief  executive  officer." 

the  Chief  of  Police  of  San  Franelseo  is  the  ehlef 
•xecutlve  officer  of  the  Police  coiaiBission.   Chris tsl  y,    ''olice 
CwBUlssion,  33  Cal.  App.  (2d)  664,  ac  670. 

It  will  bo  particularly  noted  from  the  foregoing  that 
the  "olice  Conaalsslon  has  tne  power  to  tjreserlbe  rules  sr.d  reg- 
ulstlons  for  the  conduct  end  government  of  its  officers  and  m»» 
plo^ees.  Thus,  it  is  apparent  that  unless  there  is  a  provision 
of  the  Charter  to  the  contrary,  the  Police  corasisslon  has  the 
right  by  rule  to  authorise  the  chief  of  Police  to  suspend  a 
police  officer,  temporarily,  prior  to  tt e  filing  of  charges 
against  him.   There  sre  no  inhibitions  in  the  Charter  prevent- 
ixig  such  temporary  suspension,  and  quite  naturally  there  wotild 
be  none  in  vlea  of  the  necessity  of  such  rl^^ht. 

I  am  informed  that  the  Police  CosxKlssiou  already  bat  a 
rule  w>iieh  authorizett  the  Chief  of  Police  te  suspend  a  police 
officer,  temporarily,  prior  to  the  filing  of  eharges  against 
hla. 

In  view  of  the  foregoing  provisions  of  the  Charter 
and  the  rule  authorising;  suspension,  I  um   of  the  opinion  that 
the  Chief  of  Police  hes  the  power  of  Imaiedlate  temporary 
auapen&lon  prior  to  trie  filing  of  charges. 

Respectfully  submitted, 

JIO.  J,  0»TQOI>F 

City  Attorney, 

Chief  of  Police. 
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tm^r  sirs 

Tou  hAY»  ti>AJ»iztltt4»d  ft  ^r«<|iu«st  i'or  fttsftf^^wMHlBt  or  coa* 

ftod  Approved  by  tJ^  Vit9et<tr  of  Put^lle   ;i«altli^  which  6o»i&lr.s  th* 
foXlovla^  ftxplftiuitlonf 

*tlile  it  th«  eftc«  oX  ti^  a«^ro  {»atle<it  at 
th*   Liij^una  ^ad»  M«s«  inho  Wftfl   cKar^ca  wltb  th« 
fchtfft  ol^  <lrttgs  from  tiM  j^Karsaey*       lh«  « urn  of 

iNinkf  but  li  «8S  aot  prdT»ci  In  covtrt   thut  tM« 
ttoa*7  v&»  6erlT«d  frtm  the  ««!•  of  n«.r«otlce, 
lMi»«v«ra   ho  »e»  seutoneed  to  ^r<a  ouontin.       Ms 
attorney  was  J,  ^ojtwoll   P«yft«r»  «i:io  iaa<S  an  as* 
ftl|;aR08t  fron  4r»  nussolX  of  all  tbo  «oasy  In 
tb*  biAkt   aed  it  «aa  his  c^ntanLlon  that   tivt  «•• 
•tjgaBteat  )md  ^rocodaneo  oTsr  otu*  attaeiSGWiit  of 
tho  w»noy  for  tho  1^1X1  for  tiu>  ^tXant'd  cora* 
It  oiXX  &«  n«c«s«ary  to  ^^o  Into  aa  oxpanslvo 
•ttit»  ajad  aa  dopositiona  woviXdi  bairo  to  to  takaa 
In  raij  ;uontla  prl»oa«   it  has  boan  arxvo^od  vlth 
Ur,   P*569r   "what  ba  aoe^pt  iXi>Q,QQ  for  fela  X«*:^aX 
faas«   and  thai  th«  1»aXai:ica  r«vart  to  tho  city 
aiad  coimty  foer  La^gus^  Hoada  iloso  earo.       vrht* 
i^a  bftoa  «Slaeuaaa<i  «ith  Mr.  %>oXXoii^arg«   aii^  ^ 
iyia  oxr>r«aa^  hia  aXXliognasa   tt^at  th«   co»proMiaa 
•iMWXd  b«  «t^t«r»^  X»to«-  l&  wbicli  opinion  «o 
a«no.* 

Aa  aetlon  for  malatastaaea  at  tba  Lagweia  IfttHNi  EM*» 
*City  aad  County  of  Saa  Jreaelaco  v.  d  «rio&  ^ \i»«aXX*    {?^fenlclpaX 
Court,   ^^o.  170,964 }«  «a«  Inatixmted  on  Au^st  ^O,  X942,   pureuaat 
to  sottisa  5,   jg^iXl   MO,  662,   Qrdoanec   .to.  d.OS^SX.       fhm  «lty 
fettU  boaa  iatarpXaado^  in  as  actXoa  upon  ibft  atsovo  laaatloisod  aa- 
aigMMaat  In  Payaar  v»  ^tHirnia  Bank. 


t^«6iloa  $  of  MXX  io.  66S*  Or^tMomt^  we»»  9*02^X,  pro- 
Yitfaat 

*7faa  MhNWU  of  raXi;iqu*at  Bovaauo  CoXX«ction 
tltftlX  aaorgetteaXXy  jproAaeuta   tha  coXXoctioa 
of  aXX  eXaims   lor  moaity  duo   the  6«v«raX  City 
aitd  County  dopart&i.«!»ta  and  offleaa  «han  s&ld 


0»* 

*.-  ' '    -  wit*  Mti^  %«r«««i.    th«  citf 

p«jrt««£kt«  &£  Ui»  City  HBd  C4HK»«|i'  g«v«x>»Miat»* 

S««tl«»  4  ol*  ftftiii  ^pdta«m«#  ^r»vi4«s  tJUit  t^  ^i»r««ii 
«Ay»  slth  ti^  ftporeiTftl  of  tim  C«ettr«3,l,«r  «a^  «9At#»t  of  Um  ti#« 
^«»tiaftat  «id.eti  »ttl»4tt««  t^  «iaiie»  «MrpFMiJL««  (;X*liit»» 

fo  »«ttl»  «r  i^ise&lss  ftftjir  Xitij»j:»tloa«  £(o«iifirfirt  it  Is 

Iw  (Oitjf  Att«m»3r)  timll  s^t  &>      .  ic* 

a!ti«6  *itf  Xitl4.fttl02t  t9jt  $r  ft.i«la«;.  t::.«  tity 
ftM  c&tt«ity»  vjy.»4i««  upAii  1)4 «  «yltt«i%  f«««MR«n» 
««tti»«,  r.«  l»  <Kr-^e-r»<s  aa  l«  4»  tej-  mns^lwum*** 

$tlin<^w»nt:  >«ireiiu«  ceIl«e-tloB  eftet  fii^pii«»i:a«  uad  »<»ttXe  t^.e'  eX«Lt«i 

«|ip»tttiit  c*.«urJ.»«  litt»«i«XX  «tajg  th«  Xitl,:.:«ti'$a  emm  j^niXti^  Star  ftn^ 
«$»i&«i  tju*  city  'kHk  4i«i&ic««4l«  tis«  ielhamta^  i^r«««S«tjni  snauit  ^ 
tolXo»«d  J 

X.       e<mft«at  •f  £<iat|ptwnnfe  8ute«iltii«ii  •lalMt} 

t«       Jli^eiral  of  Ca»trdXX«r} 

«•       ^ritt»tt  r»B— Miiwt»tiott  9f  €X%7  ;itt)»r^«3r 

t*  ^uril  of  8W9«r¥li&a.'*i 

4*       0r<iicuMMs«  df  luHur<3  ef  su|>ftriri£^^«  ^^(^'r- 

tUg   City    k%U»»»f    t9  » «ttX#   «W   6l4HRift* 
tite   Xitig«ti»l3t* 

il«»$Ht#tfttXly  si^l^iiitt^St 


¥#t  C^fttfdXX^r* 
0U 
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J&nu*ry  27,   1S45« 


SUBJECT!      In  Ks,  StfendardXsatlon  of 
C«np«n«ationt  under  1942 


X)«ar  Slrst 

I  hfiTO  y^ior  letter  which  reads  as  follows! 

"The  asaendiaent  to  »«ctioa  151  cf  ti:*©  o<i&rter  pro- 
Yidee  in  part  &s  follows: 

"•A  ecnedule  of  cor?^eii8tttioi  a  or  aioendEjenta  thereto 
as  provided  herein  wi.Ich  is   c-copted  by  tiue  board 
of  supervisors  on  or  l>ef  ..ro  i»pril  1  of  any  jcbt 
ai-i&ll  boocsi©  effoctlve  at  trie  bC|>ixinlu,^3  of  t:-.o 
naxt  succoediJig  fiactil  year  artii  a  acLecule  of 
co.is^ensfetloiia  or  ai;jerid;aeiits  tL<^>r©to  adopted  by  t:^ 
bo&rd  of  suijerviaore  after  April  1  of  t^ny  yaar 
ehall  not  becos©  effective  until  the  beclmilm:;  of 
the  sec'jad  8-aeceedlrM.j  flacal  ye&r,« 

"feill  you  advise  xxa  as  to  the  .-raeonix^;  of  t5;*e  piirase, 

'adopted  by  tiie  board  of  supsrvisorfi  on  or  before  ii.pril  1 

of  any  i;6&r».       Specif ic<fcily,  we  would  like  to  be  advisecl 
as  follovaf 

"!•  If  the  aalary  stajrtdardlz&tiort  ordinance  i» 
pasaed  to  ja-int  on  or  before  -.ipril  1,  1S43,  would  the 
sehedule  beco:ae  effective  July  1,  lS43t 

*'2,        If  the  Board  of  Supervisore  ^ivea  firaiil 
X>e8sa^^e  to  a  aalary  e  taitdardiaation  ordinance  on  orbefopa 
April  1,   1945,  would  tr.e   schedules  beco.«  efreotive  July 
1,   1C43,    or 

"3«       M\iat  ton  days  elapa©  after  f ii*al  iMnssa/je  by 
the  tioerd  of  iiuprvisora  befo*  o  the  ordinance  may  be  con- 
strued as  a.  opted  by  tne   iaoard  of  l^uporvieoraT       Ts.&t   ia 
to  8&y,    in  order  that  those  eohedulea  suEiy  be  effective 
July  1,   1943,  srust   the  iioerd  of  ^upeyvieors  ^ive  final 
passage  to  the  salary  standardisation  ordiiiatice  tea  days 
prior  to  April  1,   lu43? 

"Your  proiopt  advice  will  be  very  helpi'ul  and  it   la 
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neoessary  that  w«  kav«  this    InfoyHRtioii  in  ortlar  th&t  ve  raay 
(}«v«lop  th#  timo  seh«dule  for  pra«entatloti  to  tiie  Civil 
Service  Gontraisaion  for  \  t^^cessary  .^t:  3  &rv€l  pubiicetions 

b«for«  eubMiasian  to  the        .  rd  of  S:Aper\    :      :?,  etc," 

In  your  letter  you  set  forth  thr««  qt»»tion«  and  I 
«ill  endeavor  to  answer  thaat  In  tJb«  order  irt  wlilch  they  are  asked, 

1,  Tti^   p0rtin«nt   ian;paage  eoKtained  in  Sectloti  151  of  febe 

C&arter  aa  amended  in  lt)42  is  aa  follows  t 

"A  schedule   of  ooinpenaatlone  or  a-nerdrjorite  thereto 
at  provided  33«r©in  which  le  adopted  by  tiie  board  of  aiiper- 

visore  on  or  bef<a'e  April  1  of  sinj  year  oliail  become  effec- 
tive at  the  beglruilr4;  of  tue  ixoxt  suceeediuij;  fiscal   jb&t 
and  a  schedule  of  co  .j^mnaations  or  a&ietidiuents  thereto 
adopted  by  tri«  ^  of   supervisors  aftdr  April  i  of  sny 

year  aiiall  sot  .-...-„  .a  effective  until  tae  beginninf;  of 
th9  seco/'id  eueceeding  flaccs^l  year," 

Wbetiie^r  we  like  thla  particular  poif  t  or  not,   or  whether 
It  will  undoubtedly  crowd  tne  »ork  of  those  charged  with  the 
standard!  eat  ion.   >t  salaries,    la  a  «aitt«r  entirely  besifte  tr.e 
queetlon.       fr-e  lani*uage  of  tr,e  C^mrter  la  clear  and  unasib iguoue 
and  we  must  ^ive  to  tlie  vforda  vised  tbeir  ordinary  :aeanin.s.        It 
aeems  fro-jj  the  context  tiiat  trie  I»'>ard  of  Supervisors   la  aiven 
until  April  1st  within  wuicii  to  acc-pt  a  salary  steiidard.        if 
they  do  it   on  or  before  this  date,    it  baco?aes  effective  at  the 
b  '  0.,-:  of  tue  next  fiscal  year  and  ci>  pen  sat  ions  tsuAt  be  pro- 

vi-.v.*^    jji  tne  ATiRual  l^adget  and  Appropriation   -Tdiuance  accordingily. 

Tners    is   cor aiderabie   reason  for   tila   procednro  because 
under  tr^e  bud>£i«tery  provisions    -f  t:\.e  Cri^rter  tiie  Hlayor  ;auet 
transmit  hla  budget  &nd  appropriation  ordinance  to  trie  Board  of 
i>upervisorB  not  later  tnan  t.ie  first  day  of  Jiay  in  eaeii  year. 
Tiierefore,  tuere  is  every  raaacn,    if  salaries  are  to  be  re-etend&rd- 
ixed,    that   it    should  be  done  in  tltne  to  paruxit  the  ^ayor   to  give 
tne  echedules   c  a rat ion  and  to  provide   in  hX»  nt  end 

Appropriation     ^^^  .«.ioe  an  a^isount  w.  Ich  will  eovei    u  v.   respective 
salaries  witb,ln  the  jran.:e  provided  for  in  tne  standardlaation. 

Tne   rer.iil;.der    vf  the  lantjuage  above  quoted  aee'BS   to 
postpone  tne  effective   d&te  of  all  standardiKationa  ;r«ado  after 
April  1st  oi   paeh  year,       Taere  la  ample  reason  fcr   this   provision 
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b«c«use  It   Is  ft  matter  well  known  to  -^oxxr  Cooeslsaion  and  to  tim 
JSo&rd  of  Supervisors  snd  oth«r  offlclala  of  tii«  eity  tks-t  whor« 
tt.ore   is  no  limlt&tion    ,.f  tin*  witnln  w:;ici-.  8Slari«t  aay  be 
»tand«rdix*4.,   tii^y  are  standardiaed  up  to  the  very  siom»nt  of 
tii«  Adoptiori  of  th«  budget  «9timst©i.  and  appropriation  ordinnrc* 
ftnd  BomatimAs  so  iate  th&t  the  nace&sftry  oxian/jas  &ra  not  pmda 
•ff active   in  t:  ©  eopropriation  ordlnftnce, 

T  c   :::ilt.r/   "'■         ;rd,lK&tl;  !,?:anca  must  be  f"        "  ' 

adopted  on    ir  boi'^jre    -,  ist   oi    t-    :      ^  oar.        feueh  en  o;  ,_.    ...i.ce 

i«  aubject  to  ti.©  referendum  provisions  of  tr.e  Chfcrter  and  henoe 
could  not  ^  .  effective  until  tliirty  <?.tt;;;K   afttsr  its  passono. 

Low&ver,    I  :'<,   aee  ar^y  r^%.v>A\  wuy,    if  cireumatances  demend 

it,   the   ordiriiiice  could  not  be  passed  aa  on  eaorgency  r^eaeure 
with  the  requlaite  nusibor  of  votea  ct  trie  iioar<J  of  -ui)erviscre, 
I  believe   it  would  come  within  the  provlslona  of  SectiOij  IS  of 
the  Clmrter  which  providea  thst  ix^eaaai'es  trmy  be  p&a@ed  aa 
•aernoncy  -setter©  "In  order  to  co?i3,>ly  with  tiw©  lliaitfetioua  aa 
•atftbliaiied  by  Isw", 

8«  lour  eec  K^  qtisation  ia  answered  in  %\a  affirasative, 

5.  m  aruiwer  to  your  third  queatlon  I  will  ate  to  tiiat 

an  ordinance  is  adopted  when  it   is  passed  either  after  tl^e 
aacond  reud.iif.;  provided  for  in  the  •  ..-r  aud  fii'-proved  by  the 

Mayor,    or  when  it   is  paaaed  aa  an  e...,- ,,,'acy  iaeasure  by  a  threa* 
fourtha  vote  of  the  Board  of  i^upervisora  eiid  approved  by  the 
"eyor.       Ihe  effective  data  of  the  crdir.aiica  h&a  ricfc  htng  to  do 
with  the  date  of   its  passac^a, 

Aa   I  have  aald  bef  cai'e,  an  ordinaiice  atar.d&rciain^ 
aalariea  doaa  not  aaem  to   cu-oe  withir^  tne  exceptiOiis  provided 
i'X    in  Section  17&  of  the  Cr^^arter  and  I  beiiove   such  an  ordin- 
ence  will  not  bococie  effective  until  t::Jrty  daya  after  its 
final  p&aaa.je  iu..d  if  aa  ordirsfeace  shaui^  be  paaaad  on  the   deiifi 
lino,   to-wit,   April  l«t  of  any  ^ear,   thoaa  daaling  with  it    will 
juat  htive  to  take  a  chance  on  ita  being  x^eld  up  by  referend^«» 
petition. 

\\c\^zv<^Vt  if  such  an  ordina  ce  i»  passed  I  bslieve  it 
=^111  bo  ti:*  '^-t--<r  of  ti,:a  Civil  Service  w-omiaisfsion  end  all  other 
a^ienclee  ei.  -  in  tija  preparation  of  t:.e  A.nnu&l  hud^jet  and 

Appropriatioti  ^a^dir ance  to  r«cof-;nl29   it  for  budget  making  pur- 
poeea  until  auch  time  «is   it  8h$,ll  actually  be  ueid  up  by 
raforandum  petition. 


^>4<l» 


you  «ir©  adviaed  accordingly. 

V«ry  tinily  yours. 


Tf^TTfrm^ 


to  tije  - 

copies  to  - 

Chief  ..ul.  istrativ«   -'ffic^r 
Controller 
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Jaua»ry  27   1943 


SUBJ;  CTt  Granting  Leaves  of  Absence  under  Section 

153  of  the  Charter,  aa  Amended  in  November 
1942. 

Gentlemen: 

I  have  your  letter  reading  as  follows* 

"We  are  enclosing  a  copy  of  a  report  submitted  to  the 
Civil  Service  Coiamisaion  at  yesterday's  raeeting.   It 
was  the  order  of  the  Coiumission  that  you  be  requested 
to  advise  us  as  to  the  lejijality  of  the  proposed  rule  in 
view  of  the  provisions  of  Section  153  of  the  charter; 
that  is  to  say,  can  the  ConHnlsslon  provide  by  rule  for 
granting  leaves  of  absence  to  miAnlcipal  employees  for 
more  than  six  months  for  the  purpose  of  accepting 
employment  in  the  war  effort,  with  goverrsnent  agencies 
or  private  employers  engaged  on  war  work." 

Attached  to  the  letter  Is  a  rather  extensive  report  made 
to  yovir  Board  by  your  Personnel  Director  and  Secretary,  on  the  matter  of 
leaves  of  absence* 

0  P  I.  N  ^  0  N 

Section  153  of  the  Charter  was  aznended  in  November,  1942, 
As  you  ere  avtare,  up  to  the  effective  date  of  the  araendrent  a  large  number 
of  persons  made  applications  to  their  superior  officers  and  to  the  Civil 
Service  Commiseion  for  leaves  of  absence,  which  were  not  strictly  military 
leaves,  and  were  asked  lor  either  for  patriotic  j-iu'poses  that  they  might 
aid  in  war  work,  or  because  by  being  eniployed  in  war  work  their  compensa- 
tion would  be  greater  than  tliat  received  in  city  service* 

Few  of  these  leaves  were  granted,  either  by  the  heads  of 
the  departments,  or  approved  by  your  Coismission,  for  the  rtason  that  to 
grant  them  without  limit  would  be  to  deprive  the  city  of  a  nt-cessary 
service* 

V<hen  the  a  endment  to  Section  153  was  being  considered  by 
the  Board  of  Supervisors  beiore  its  submisfcion  at  the  last  November  elec- 
tion, considerable  discussion  was  had  as  to  the  propriety  of  granting 
leaves  of  absence  to  city  employees  to  engai^e  in  shipyard  work  or  in  other 
work  in  connection  with  the  national  emergency,  and  finally  the  Board  of 
•Supervisors  wrote  into  the  measure  the  following  provision: 

^     "In  addition  to  such  loaves,  the  board  of  supervisors  by  a 
*     three-fourths  vote  may,  on  the  rccoramendfetion  of  the  civil 
service  coimttission,  provide  by  oi*dinance  that  leaves  of 
absence  shall  be  f;ranted  to  such  officers,  employees,  and 
ellglbles  diiring  time  of  war  or  in  time  of  peace  for  other 
service  directly  connected  with  the  prosecution  of  the  war 


or  national  defense  or  preporedneas.   Leaves  granted 
purauant  to  the  provisions  of  the  two  preceding  paragraphs 
and  ordinances  adopted  pursuant  to  the  provisions  of  this 
L        paragraph  shall  be  designated  mllltBry  1  eves," 

It  will  be  noted  th:--.t  leaves  j^ranted  under  this  provision 
have  the  sam*  status  aa  mllltars  l«aves,  but  they  can  only  be  granted 
on  the  reocaamendation  of  the  Civil  Service  Commission  and  the  concui'rence 
of  three-fourths  of  the  Board  of  Supervisors* 

'  It  seems  to  me  that  the  provision  above  quoted  is  a 

special  provision  governing  only  a  special  class  of  employees,  and  if 
these  leaves  were  to  extend  for  more  than  six  months  they  must  have  the 
approval  of  the  Board  of  Supervisors,  and  I  do  not  think  there  Is  any 
conflict  between  the  provisions  of  the  llrst  paragraph  of  section  15S 
and  the  paragraph  above  quoted,  for  the  reason  that  one  provision  governs 
all  employees,  with  the  exception  of  those  wao  are  prsnted  a  strictly 
military  leave,  and  the  other  deals  with  a  very  special  class  of  employees 
that  may  or  may  not  be  given  a  leave  extending  beyond  the  period  of  six 
months,  and  under  the  well  settled  rule  of  law,  I  think  the  special 
governs  over  the  general.  Therefore,  leaves  of  absence  granted  anuer  the 
above  quoted  provision  of  the  section  are  not  subject  to  the  six  months 
limitation.   However,  as  I  have  said  tney  are  subject  to  the  recommenda- 

:  tlon  of  the  Civil  Service  Commission  and  the  approval  of  the  Board  of 
Supervisors  by  a  three-fourths  vote. 

This  does  not  mean  that  each  individual  leave  would 
have  to  be  approved  by  the  Board  of  Supervisors,   I  think  the  proper 
procedure  for  yoxir  Coamlasion  to  adoot  would  be  to  set  up  a  rule  under 
just  whPt  conditions  these  special  leaves  will  be  granted,  and  what 
classes  of  employees  would  be  entitled  to  such  leave.  This  rule  could 
be  approved  by  a  three-fourths  vote  of  the  Board  of  Supervisors  and  would 
then  have  all  the  effects  of  an  ordinance* 

I  doubt  very  much,  however,  the  power  of  your  Board  to 
i rant  leaves,  except  strictly  military  leaves,  for  a  period  extending 
be:yond  six  months,  without  the  approval  of  the  Board  of  Supervisors,  Es- 
pecially to  those  persons  who  sre  referred  to  in  the  most  recent  amend- 
ment to  the  section* 

You  are  justified  in  adopting  any  rule  that  you  may 
ideem  neceas  ry  to  carry  out  the  provisions  of  this  section,  which  ruls 
might  deal  with  the  limit  of  time  for  the  leave,  the  termination  thereof, 
the  forms  on  which  requests  for  leaves  will  be  made,  and  an  opportunity 
iXor  both  the  appointing  of! leer  and  the  employee  to  be  heard,  when  the 
■•ave  is  acted  upon  by  your  Commission* 
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I  note  that  yovir  personnel  director  questlone  the  right 
of  the  Conaalsslon  to  grant  a  leave  for  more  than  six  months 
for  the  purpose  of  taking  employment  outsicle  the  City  and  County 
service,  even  thoxigh  the  proposed  employment  is  directly  connect- 
ed with  the  war  effort.   I  think  the  amendment  above  quoted  re- 
lieve* war  workers  whose  leaves  of  absence  are  approved  by  the 
Board  of  Supervisors,  on  the  reconanendation  of  your  Commission, 
from  this  prohibition,  and  I  think  the  Board,  on  the  recommenda- 
tion of  your  Commission,  has  the  right  to  grant  a  leave, as  pro- 
vided in  the  SBiendment,  for  the  duration  and  a  reasonable  time 
thereafter. 


You  are  advised  accordingly. 


I^espectfully  submitted, 

JSO.J>0*TOOLI 

City  Attoiney. 


Tot  Civil  Service  CoouBission 
cc  tot  The  in&jor 

Chief  Administrative  Officer. 
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Jaauftry  £7,   1943. 

iUMSCf  t       K«2und  of  '!&>.«<  on  Uiui^cured 
^•raoaal  Property • 

Tr%T  Sin 

You  rtiqu«Bt  an  opinion  as  to  wl;eth»r  or  XK>t  a  refund 
any  )s«  alXovod  u&d«r  f  motions  5096  ajod  5097  of  tho  Heronue  aod 
Taxation  Cod«  to  a  parson  «iio  haa  paid  tax  as  on  unaacurad  p9r» 
sonal  proparty  oi  vhlcbi  ha  is  mtt   tlia  oanar. 

Soetion  (1096  of  tho  E^vanua  and  "^axatloa  Coda  providaai 

"Haftmda  parwiaaitela.   On  order  of  tha  Board 
of  £upartrieora»  any  taxas  palft  bafore  or  after  de- 
linquency, shall  ba  refunded  if  Ibey  weret 

(a)  paid  a»or«  than  once] 

(b)  arronaoualy  or  illaj^ally  collected! 
(e)  paid  on  an  aaaaauMtnt  in  excess  of 

the  eash  valvia  of  the  property  by 
rea«on  of  the  asaasaor'a  clerical 
error  J 
(d)  paid  on  an  aaaeaaBient  of  iiaprove-* 
mente  ebea  the  iiaprovementa  did  not 
exl&t  on  the  lien  date,* 

Saation  5097  of  the  »««•  Code  provides  th£it  no  order  for 
a  refund  shall  be  made  except  on  a  cl«i»  v«rliied  by  the  peraoa 
«ho  paid  tae  tax,  his  g^iardian,  executor  or  adssinistrator;  and 
baa  been  interpreted  aa  not  alloeing  a  recovery  by  a  property 
owner  whose  taxes  nave  been  paid  by  s,oaa   one  else  under  a  contraet 
to  do  so.  (Easton  v. County  of  Alameda, 9  Cal.301;70  Pac.(2d)  640). 

You  have  not  inaiceted  ti^iat  the  ta>es  vere  paid  j&ore  than 
once  or  that  any  other  of  the  proviciona  of  said  Seetlon  5086  tsay 
be  applicable  except  ti:e  one  relatioi;  to  taxes  erroneously  or  il- 
legally collected.   This  opinion  is  lioiitad  accordingly* 

You  refer  to  a  person  who  is  not  the  "o^ner** •  Ibe  term 
** owner*  haa,  ir^owever,  bean  construed  to  permit  unsecured  personal 
property  to  be  aseessed  to  either  its  l«i,:i»l  owner  or  its  lawful 
possessor*   (r,C./,  ^hotophena  Iqc«  v.  Huffman,  5  Csl.  App.  (Sd) 
♦01,  407,  42  Pac.  (gd)  10&9  —  lessee t  l^.  -k   3r"jvaBp  Co»  v.  ^^aa 
i-raneisco,  1©  CrI,  (2d)  V^9,   131  —  eonsi&neai  ,^^o^PgoP  ^«  ^oard 
oTTupervlfeors,  13  Cal.  Ap^m    (£d)  134}  56  Pac,  {2d)  571— surviving 
partner  I  .2»/',«  F-traus  &   CO»,  ▼♦  Los  Angeles  Lc-imty,128  C&l.  App*366, 
391,  17  Pee.  (£d7~fS7  —  ag;ent  for  unknown  paitles}  see  also  ^3  Ccl. 
Law  Review  561) j  and  ciere  the  aeseasasent  is  lawfully  suatd  regularly 


\j r  ^      V  *.-'."-  / 


i  ^y      V.  o  *.  ■  k;  w  ^  I 


made  against  a  person  In  lawfvil  possession,  the  taxes  may  te  col- 
lected by  selzvire  and  sale.  (:R,C.A>Ph.otoph.one  Ino»  v.  Huffman, 
supra ) ,  -..-.-        _ 

If,  therefore,  the  property  was  asbessed  to  the  claimant 
of  the  refund,  either  as  its  l6iv;al  owner  or  the  persoxi  In  lawful 
possession,  the  assessment  was  proper  and  the  taaes  not  erroxieous- 
iy  or  illtjgulij/  collected  fro>-n  him.    It  follows  that  he  v/ould  not 
be  onti lied  to  a  refund. 

If  the  clalmaiit  paid  tlie  taxes  under  a  mistaken  belief  of 
ownership,  he  apparently  cannot  recover  from  either  the  taxing 
authority  or  the  real  owner, 

^ In  Mcivlillan  v.  O'Brien,  219  Gal.  775,  29  Pac,  (2d)  .'.33,  the 

com* f  held  that  one  who  had  paid  the  taxes  xinder  a  mistaken  be- 
liel  of  owner&i'ilp  could  not  recover  the  amount  paid  from  the  real 
owner  ox    the  land.  (See  elso:91  A.L.R.  389,  "Right  of  one  who  by 
mistake  pays  ta:!ces  to  recover  against  person  benefited  by  payment;" 
61  A.L.R.  587, "Right  of  one  who  pays  taxes  for  v»hich  another  is 
bound  to  subroisatlon  of  the  right  of  the  taxing  power;"   41  A.L»R. 
187  "Liability  of  purchaser  of  personal  property  for  taxes  assessed 
against  former  owner."  ) 

A  person  who  pays  a  tax  under  a  mistaken  belief  of  ownership 
does  iiot  appear  to  fall  within  any  of  the  categories  listed  in 
section  5096i  and  the  general  rule  is  that  taxes  voluntarily, though 
erroneously,  paid,  cannot  be  recovered  in  the  absence  of  a  statute 
permitting  a  refurid.    (Louthern  bervice  Go.  v.  County  of  Los  Angeles, 
15  Cal.  (2d)  1;  97-  Pac.  (2d)  963,  Appeal  to  the  U.  S.  Supreme  Court 
dismissed;  Flynn  v.  City  and  County  of  San  Francisco,  18  Cal.  (2d) 
210,  216,  lll>  Pac.  (2j  5;  iilgbie  v.  County  of  L^ 


App.  (2d)  933). 


Angeles,  47  Cal, 


You  are  accordingly  advised  that  as  a  general  rule  a  refund 
may  not  be  made  to  one  who  has  voluntarily,  thcugli  erroneously,  paid 
ta;^.es  on  unsecxirec  personal  property,  though  he  is  not  the  legal 
ov/ner  of  said  property.   If  you  subirdt  the  fs-cts  of  the  case  which 
you  liave  in  mina,  I  sliall  be  happy  to  advise  you  concerning  the  ap- 
plication of  this  general  rule  to  the  specific  case. 

Respectfully  submitted, 
,JNO.J.O»TOOLE 


City  Attorney, 


Controller. 
#12 
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JunoATj  2Q0  VHZ, 


SUBJiCTj      m  R«,  S«le   of   G«rtalri  Equljsa»nt 
bar^tofov9  purcL«a«d  by  tri« 
l>ubllc   Utilltlee  Coinctulssioa  for 
Corral   Uollo*  ?ipe  Line, 


Tj9&r  sin 

I  h&f  your  letter  under  date  of  -enijary  14th  In 
Visdch  you  direct  soy  attention  to  the  fact  that  there   is  & 
oortaiu  amount  of  equipment  riflrfttor..re  purcheaed  by  the 
Public  Utilities  Cosaaissicm  for  ti-e  Corral  ..ollow  Pipe  Line 
wfaieh  hae  nover  been  put  Into  uae  ^ndi  er.ich  ia  now  stored 
at  the  Ean  iiranciece  v^eter  Supply  Depot  at  Tunol. 

You  have  especially  directed  my  attanticm  to  the 

ff;Ct  that  the  United  ijtater.   Kavy,   t' h  its   e  jsitractor, 

Jtrt-ett  &  liilp,    ia  desli^ous   of  pure.  ..      j  tljre®  of   tne  large 
transformers  wi-lcJrA  ape  in  Lae  ilat  of  .^usitei'ials  to  be  sold. 
You  efcete  t^et  the  State   Frlc©   officer  b*s  placed  &.  top  price 
on  this  equipiaent,   to-sit,   S5^  of  t;.e  factory  price  if  tr^e 
transforiaers  aire  recjaditioned  or  guaranteed  as  new  i&v  sixty 
days.        atuerwiae«  t'lm  price  shall  be  5b;i  of  tne  eoat  if  aold 
as  is. 

I  further  onterstand  tli^t  ti,©  in^Ueer  of  the  Public 
Utilities  Cci^ission  bss  oertlii«<d  th&t  he   is  willing-;  to 
guarantee  these  transformers  for  a  period  of  sixty  days  «d 
therefore  you  are  entitled  to  reeeive  Q&%  of  tne  factory  prlee. 


opinior^ 


On   July  24th  of  l«at  year  1  ..&d  .occasion  to  ac'.viee 
yo~  in  regard  to  ti.e  sale  of  certain  steel  rails  to  the  Fsclfl© 
States  &teel  Corporation  at  Jiilea,  California.    It  appeared 
tiiat  the  steel  company  was  an  afjency  of  the  Federal  Govermsent 
and  it  was  offering  the  top  price  w.^ieh  was  permitted  to  be 
paid  for  steel  rails  or  scrap  steel  at  the  tia»  of  the  sale. 
I  understand  tat^t  in  the  present  instance  yoa  are  able  to  ,;et 
ti;0  top  price  auti  ori^ed  by  the  oovern^aent  for  these  trans- 
formers 6nd  tJierefore  tl^e  facts  In  the  pz^eent  ease  are  ve^ry 
slallar  to  t:\ose  In  the  statter  of  tr^e  sale  of  t<..e  scrap  iron. 
Therefore,  ti^e  sasae  reasonln,;;  arid  opinion  will  apply.   As  I 
stated  in  ay  opinion  of  July  24,  1942,  and  cited  authorities 
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to  eonfirja  ay  vlovs,  that  wh«r«  a  higher  prlco  ceiinot  b«  obtained 
by  advert'"^    -:  for  bids  you  &r«  r    ♦;   -risod  to  sell  at  tlio  top 
prio«  p®  .    d  by  governinont  i^  :  .ora,       Tj.»  city  Ir  not 

interastfed  in  who  ficqair«a  tije  particulfer  property  but   only  la 
ti.e  feet  ti.&t  the  iiij^hest  poasibl*  price   is   obt&lned  for  the 
property. 

On  July  25th  of  tbe  senn*  year  I  had  ©ccaeion  to 
fcdYlet  you  ae  to  your  ri^iit  to  sell  certain  water  wesji^na. 
True,   these  wa^ona  were  of  only  &  nominal  V6l\i«  but   I  think 
the  aaise  pririclple  of  law  epplioa.        In  tiiat  opinion  1  quoted 
to  you  tij*   Federfcl  Act   of  October  16,  lv4I,   foujui  in  UiO 
/"ppeiidix  to  FolTJtme  50  of  tho  U.S.   Codea,  section  721,   wiiich 
providea  as  follows} 

"whenever  the  Fresldent,   daring  Uie  rustioiel  eawr* 
^jency  declared  by  th&  Preeideat  on  ^j  27,  1^41,  but  not 
later  tiian  4'un©   30,   1943,   detejrralnes   that  tlw  use  of  any 
Ksilitary  or  naval  equlpaeut,   euppliec,   or  muiUtlona,   or 
c        --ent  parte  thereof,   or    rAcblaery,   toole,   or  laateriela 

ary  for  tao  iVisnuTacture,   eervlcii.f.,   or  operation  of 
sacr*  equipment,   euppliya  or  aiunitlona  is  needed  r-ar    tbe 
def enae  of  tne  United  St^itos,   auch  need  le  Ise^diate 
aiid  impending  end  auch  as  will  not  ad^ait    of   delay   or  resort 
to  any  oti:ier  aource  of  supply;     and  all  otter  ineana  of 
obtalnia;;  the  use  of  euch  property  for  the   defeiiso  of  tba 
United  States  upon  fair  aiid  reasonable  term*  hove  been 
exbauated,   lie  is  authorized  to  requieltion  such  property 
for  ti;e  defenaa  of  tiie  United  States   upon  ttM  payment  of 
fair  and  j'-ist  Oirtipenaatiori, "  etc- 

In  your  letter  of  J&ira&ry  14th  you  direct  siy  attention 
to   tiie  fact  that  the  Kavy  Departsievit,   iiureau  of  Yarde  end  I>ocks, 
la  cot.utructing  large  ship  repair  facilities  at   L^mter'e   Point 
and  that  they  »re  very  aaoia  in  n»e6.  of  tne  tranaf orders  i-*  '•'oned 
In  your  letter.       Tiierefore,    I  do  net    iiealtate  to  aay,  a  ,a 

tixese  tiraneforsiers  may  be  wcgpth  saeny  ti^sea  the  value  of  th« 
dlagarded  water  wagotui,  timt  the  sa,;*  principle   of  law  appliea 
and  If  the  Navy  Dei»rtiaent  felt  that  it  needed  th&  transfer -aera 
it  could,  by  exeeutlvo  order  of  the  Freelder.t,  take  the-s  on  the 
p&yauwQt  of  fair  co  peaaation. 

You  have  fi^ther  stated  that  tike  aatouat  vhleh  is  to  be 
paid  f  3r  th-ese  transforaiera  is  the  value  placed  upon  tbea  by  the 
State  iTlce   Jlfieer,        In  view  of  this  fact   it  appears  to  £^ 
that  you  are  obtaining  tti»  Highest  available  price  for  the  trana- 
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fop^^rs  and  yoa  L&v«  ti^e  rl;;ht  to  sell  them  ftt  prlveto  8ftl« 

to  thm  i.i-^-     v  to  £--;--   who   '.  "■-■'  "  '    ;"  ti^e  aavy, 

without   ,         .,   t:-.ro-.,„         d  prov  -  ■ .    .       vicie<2for 

tii«  afcl©  of  p«reonai  property  no  longer  necoesory  for  city  ug«. 

Very  truly  yours, 

CITY  ATT  iliKEY 


1   «• 
. :^.«er  of  Supplies 

Throu^b.  the  - 

Uiiief  AdEiiniBtr&tlv*  Officer, 


#1 
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February  15,  1943. 

SUBJECT!     Hi^t  of  V.Q*1  iist&t«  r^part&tsnt  to 

ClAVQi  Llbr&x*7  OOBs^ssloa  for  Services 
Rerider^* 

TMa  office  ia  in  reooipt  of  yoiir  roquoat  for  an  oplrxion, 
follows  t 


**(Sa  Jaauary  n,  194S.  Mr.  Jo»<^h  J.  Phillips. 
Director  of   'rop03?ty,  sulxaitied  for  the  appiroval  of  thd 
Hbrary  Ooiffinission  a  doparteiontal  work  ordar,   (copy 
attached)  in  tiis  amount  of  #500#00  to  covor  tlio  coat  of 
hia  dei«.riaaant » s  aor%dc©s  and  ospenaes  for  preparing 
a  lease  on  property  of  tlie  i-'ofcerraan  bequest. 

"The  lAhv^xj  Oeaimlasion  rocoiis^xided  that  on 
opinion  be  roqix&Bt&d.  frcEi  tbe  City  AttoKiey  wiietlior  or 
not  the  I  oal  ristato  ;  opaxianent  ]^as  a  rl^t  to  charge  the 
Library  Cciatnl salon  in  any  amount  for  such  aervioea  ln» 
cxirred.  in  con^iecticm  with  the  adsniniatratlon  of  the 
'i-'ruat, 

"The  BftBKiraiidam  of  tlie  I  inanoe  CcB&aittee  cover" 
ing  tbia  joatter  la  aa  foUowet 

1 1n  ret  oil  ai^  oaa  Loaae  torn  county 
Letter  of  Joaojdi  J.  Phillipa 
of  Jajtuary  11.  1943. 

♦?'o  thla  letter,  there  ia  attexOied  a  do- 
partmental  work  order  indi eating  a  charge  for 
8ervi<Ma  and  expeaaee  in  the  amount  of  ^500.00 • 
It  aeema  aacffsalbua  tiiat  one  dopartjaent  of  the  City 
and  Gounty  CovernEient  aiiould  is^oae  a  charge  of 

t500*(X}  upon  another  departi^Mnt  of  the  oity  and 
ounty  Govenmient  for  servioea  rent^tored  and  ex- 
penaea  incurred  in  connection  with  the  adcilnl- 
stration  of  the  trust  in  queatioii. 

•It  theroforo  occura  to  ttie  that  tlie  City 
Attorney  a2i;ovild  be  requeated  to  ren^r  an  opinXaa 
whether,  in  any  event,  it  ia  proper  for  tlxo  ioal 
Katate  lepartRient  of  the  uity  and  «Jotmty  of  ^an 
Francisco  to  ^nake  a  charge  againat  tho  Library 
CflBisiission  in  any  ariount  for  the  aervioea  render- 
ed and  the  &y.ponaQa  Inoxirrod  in  connootion  with 
the  admlMatration  of  the  truat* 


>i 


»In  til©  ©vent  that  t^w  01  ty  Attorney  Izxii* 
c&tos  thjit  auob,  a  cimrge  Is  pvori^er,  tlijan  h©  ahould 
also  advlee  ua  upon  which  depaz^tmcrit  rosts  the  de- 
tortr;i2\atl<Mi  for  ascortalain^,  tl^  ssmouat  that  isay  \m 
cbarged  fop  »uch  eervlcaa*     r<>©8  tiio  detorsiination 
r«8t  with  th»  dopartciont  r^nderirif?  the  sorvico,  or 
with  th©  dopartts^nt  i^celvlng  tho  service,  and  in 
%ba  evont  that  tlic  two  departiaenta  ar©  in  dij»sr©«« 
nent  over  the  amount  to  b©  charjced,  liow  say  mifih 
diaagreenont  b©  ro8olv0dY 

*ln.  any  evemt.   It  would  appear  to  be  ceai3P» 
ahle  to  request  the     oal  instate  Dep&i't^nt  to  auppXy 
the  library  OoiBralssion  with  a  l:reakdowa  indioatii^E 
the  baeis  Tor  the  ^bOO^QO  chai'i^.'* 

Seetion  15S,  ,«\rtlcle  8,  Part  I,  of  the  San  Francisco  Municipal 
Code  providea  in  -^art  aa  follows  t 

"Foea  for  Keaotlfitlng  Leasoa*     For  negotiating 
leasee,  tiae    .aixx  .-^at^te  r-ep'artmoht'  s&mll  be  entitled  to 
ehar^  five  {&^)  per  oent  of  tlia  first  yoar»a  rent  or  a 
mlniiamn  cJxar^  of  i:ive  ($&»00)  lollars  for  each  trana- 
action,  wliich  olis-rges  almll  bo  deducted  frosa  tlisi  first 
lentil's  rent  and  be  deposited  to  the  eredlt  of  the  ileal 
ostate  'opartnent,  provided  tliat  tli©  smxtanan  charge  to 
I  be  raade  pia?»uaat  to  this  section  ai^iali  be  llfty  ($50«00; 

i:^ollars  for  oach  transaction*     m  «ddition  to  the  charge* 
provided  for  in  tbla  section,  there  sJmll  bo  paid  to  the 
Real  estate  Jop&rtBUint,  by  tirte  depart-.;©i]*  for  wliose  bone- 
fit  any  lease  is  nade,  the  cost  of  all  advertising 
charges  and  other  esspenses  incident  to  the  ssaiclng  of 
such  leases." 

Prom  the  foregoing-  you  ¥iill  note  tJ^t  the  Feal  fistate  repartaent 
is  entitled  to  imyaent  for  zhB  negotiating  of  leases  and  other  expCNase* 
in  cormection  tlTaorotrith. 


I 


.  oction  77  of  the  Charter  provides  in  partt 

••'j:'he  controller  shall  prescribe  the  laethod  to 
be  used  in  )7ialcirj£  pa:^a©nt  for  interdepartmental  servicos. 


n 


I  an  Infoiwod  timt  the  Controller  Ims  a  procec&ir©  sot  up  where- 
by payaents  for  IntordeimrtmQntal  services  are  leased  upeai  tl\&  cost  to  the 
Heal  i::state  :  enartr»»nt  of  tlym  aorvicos  rendered,       his  is  conslstont  t»ith 


» 


Section  77  of  tlio  Chiirtor.     It  apt^ears  to  s>o  that  In  any  instanoe  whrnm 
t>:«ro  is  a  dl sputa  betvaen  dai^artraeata  aoaaanaing  t]ba  eost  of  inter- 
departisseatal  aervicas,  in  vlaw  of  tho  forogota^,  th©  Controller  la  the 
ane  to  determizie  the  aleputa* 

Raapactfully  aulaaittad. 


CITY  ATTOUHBY 
Library  Canraission 
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February  17,   1943. 
SUBJECT t        £alflLri«8  of  £'»iplo;e«s  wixlch  are  protscted. 

aentln&en  t 

Thia  vill  aoknovledg*  receipt  of  your  recent  request 
for  an  opinion  therein  you  ask  to  be  advised  aa  to  what  aal&rles 
are  protected,  and  below  which  they  may  not  be  set.  In  the  event 
of  the  passage  of  any  revised  acl^edules  of  compensation  by  the 
bosTd  of  Supervisors* 

0' rsio»« 

The  two  charter  provisions  Involved  In  this  Inquiry 
are  sections  73  and  151,  which  provide.  In  part,  as  follows: 

Section  73  •  •  .  '•j;ates  of  compensation  enu- 
merated shall  be  those  eBtabllahed  by  salary 
standardization  schedules,  and  shall  not  be  listed 
for  Individuals  or  Individual  positions,  except 
where  the  compensation  of  iacuiabents  is  higher  than 
the  rate  fl;^ed  by  salary  standardisation,  «hlch  com- 
pensations shall  not  be  reduced  so  lon^  as  the  In- 
cumbents legally  hold  such  positions •** 

Section  151  .  •  .  "vihere  any  compensation  paid 
on  January  1,  1^1,  Is  higher  timn  the  standard  coxb- 
peiisfttlon  fixed  as  provided  in  this  section  for  eueh 
poeltlon  or  employment,  said  coapensatlon  shall  be 
continued  to  the  Incusibent  of  such  position  as  long 
as  he  legally  holds  said  position,  and  departrsent 
heads,  in  cooperation  vlth  the  civil  service  commis- 
sion where  said  eooBBlaslon  has  Jurisdiction,  shall 
continuously  offer  all  rosslble  opport\uiltle8  to 
•aid  Incuffibente  to  assume  duties  and  responsibil- 
ities in  higher  classirications  consistent  with  the 
hlgl  er  rates  of  coiapensatlon  hereby  continued.'^ 

It  is  a  well  settled  and  established  principle  of  con- 
struction that  our  charter  i^ust  be  construed  as  a  whole,  and 
that  every  provision  thereof  auet  be  Interpreted  so  as  to  ^il^* 
It  meaning  and  substat:ice,  if  such  a  construction  Is  at  all  pos- 
sible.   Ihus,  rcadln^i  the  two  charter  provisions  above  quoted 
from.  It  appears  therefrom  that: 

e 

(1)   Under  section  l&l,  the  salary  or  corapensatlon 
which  any  employee  was  paid  on  January  1,  1931,  is  protected  as  to 
him  as  long  as  such  Incumbent  continues  to  leu,ally  hold  such  posi- 
tion, and  this  even  though  such  compensation  nlft^ht   be  higher  than 
that  otherwise  provided  for  In  the  standardisation  of  eorapenaa- 
tlons. 


#2. 

(2)    Under  section  73,  the  salary  or  compensation  which 
any  other  employee  was  paid,  who  was  not  in  the  service  of  the 
city  on  January  1,  1931,  hut  who  was  in  the  city  service  as  of 
the  day  preceding  the  date  of  adoption  of  salary  standardization 
for  hie  classification,  is  protected  as  to  him  at  the  rate  paid 
him  on  the  day  preceding  the  adoption  of  salary  standardization 
for  his  classification,  so  long  as  such  "Incumbent"  continues 
to  legally  hold  such  position,  and  even  though  such  compensation 
might  he  hi  her  thaji  that  otherwise  provided  for  in  the  standard- 
ization of  compensations.     And  further  under  this  section  73, 
an  employee  who  had  a  protected  salary  ae  of  January  1,  1931,  hut 
who  was  in  the  city  service  as  of  the  day  preceding  the  adoption 
of  salary  standardization  for  his  classification,  and  who  was  then 
receiving  a  greater  salary  or  compensation  than  he  did  as  of  Jan- 
uary 1,  1931,  would  likewise  he  entitled  to  continue  to  receive 
this  greater  compensation  so  long  as  such  "inctunbent"  continued 
to  legally  hold  such  position,  even  though  such  compensation 
might  be  higher  than  tliat  otherwise  provided  for  in  the  standard- 
ization of  compensations  and  also  higher  than  his  protected  salary 
as  of  January  1,  1931. 

These  are  the  salaties  that  are  protected,  and  below 
which  they  may  not  be  set,  as  a  result  of  charter  limitations. 
Beyond  these  fixed  and  set  minimxim  salaries,  the  rate  may  fluctu- 
ate in  the  event  revised  schedules  of  compensations  are  adopted 
by  the  Board  of  Supervisors  in  keeping  with  the  requirements  of 
section  151  of  the  charter  as  follows : 

"The  compensations  fixed  as  herein  provided 
shall  be  in  accord  with  the  generally  pre- 
vailing rates  of  wages  for  like  service  and 
working  conditions  in  private  employment  or 
in  other  comparable  governmental  organiza- 
tions in  this  state;  provided,  that  for 
specialized  services  which  are  peculiar  to 
the  mimicipal  service  and  not  duplicated 
elsewhere  in  private  or  other  governmental 
organizations  in  this  state,  the  commission 
shall  recommend  and  the  board  of  supervisors 
shall  fix  a  compensation  which  shall  be  in 
accord  with  the  wages  paid  in  private  employ- 
ment or  other  governmental  organizetions  in 
the  state  for  the  nearest  comparable  service 
and  working  conditions;  and  provided  fio'ther 
that  if  the  civil  service  commission  deter- 
mines on  the  basis  of  facts  and  data  collected 
as  hereinafter  provided  that  the  rates  generally 
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'*prevalllng  Tor  »  particular  service  in 
private  employment  or  in  other  (.overn- 
meat&l  orgealKatioaa  are  incoci^istent 
trlth  tlie  rate^  generally  prevs^iling  in 
private  employjnejit  or  otner  govcrnfoental 
organieatione  for  services  requiring 
generally  comparable  training  and  ex- 
perience,  the  coJOBalasioa  alall  set  forth 
these  data  in  its  olilcial  reoorde  and 
ai:mll  recommend  and  the  board  or  auper- 
visors  shall  fix  a  eompeuaation  for  aueh 
aervicc  that  shall  be  consistent  with 
the  coiapeneetioaa  fixed  by  the  board  of 
supervisor f  for  other  services  requiring; 
generally  comparable  training  and  ex- 
perience; and  provided  fvwther  tiiat  the 
mininiua  ccuBpenaation  fixed  for  full  ti.ne 
employmenta  subject  to  the  civil  service 
provisions  of  this  charter  shall  he  not  less 
than  ^106,00  per  month," 

You  are  thus  advised  as  to  what  ealarica  are  protected, 
and  below  which  they  cannot  be  eet,  in  the  event  of  the  pasaage 
of  any  revised  schedules  of  coespensatlons  by  the  board  of  iiuper* 
vi8ors>. 

Respectfully  submitted, 

JUO.J.U' 


C--^  .  ttoriioy. 


Civil  service  C<»aakia8ion. 

#9 
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petojru&ry  26,   1943  • 


StAJ.  CTt      In  H«,   AXlow6nc«  to  cover  Ucp«n8« 
or  Articles   of  '.vearlag  App«!b«l  for 
Volunteer  i^urksrs  serving  under 
Civil i&n  viAr  Council, 


Deer  sirt 

I  have  your  letter  luider  fi»to  of  Peiariiary  2  4,   1943, 
to  which  Is  &ttscl-ed  &  copy  of  a  letter  f  roni  tiie  ChJe  f  of 
Police  relative  to  «n  allowfinoe  for  the  p;ircuese  of  erticlee 
of  wearlri^;  epparel  for  volunteer  workers  ssrving  xirider  %m 
Civilian  flfer  Coimcil, 


OPIiaON 


Ttm   Ciiief  of  Police  directs  attention  to  the  purchase 
of  t&e  following I 

1,500  waterproof  tiaad  coverings 
2,000  pairs  of  khaki  trousers 
2,000  khaki  cnirts 
2,000  black  neckties. 

This  is  not  the  first  tlnas  that  oatters  of  sirall&r 
Import  heve  been  -iven  consideration  by  this  office,   vy 
predecessor.  Judge  P^rcy  V.  Louij,  on  August  31,  li)16,  decided 
that  it  was  lllei:&l  for  the  city  to  expend  money  to  provide 
uniforaa  for  elevator  operators.   In  inarch,  1933,  followizx^ 
the  coTi  elusion  reached  by  Juds*  I-ong,  I  ^jad  occesicr.  to  answer 
a  similar  inquir;  .m&de  by  tne  then  i'urchaner  of  Cvnpliee  ss  to 
the  rl^iht  of  the  folice  T'epart-.nent  to  p'irch&e©  wi:ito  rubber 
coats  for  tne  ^ssex^bers  of  tne  Traffic  ii'oreau  and,  following 
Judo*  hon^»8  i»©asujiL!ig;  in  t'  '    tt©r,  I  held  that  bucL  rain- 
coats were  a  part  cf  the  pa  I   'onifona  of  tiie  particular 
officer  and  taerefore  they  could  not  be  paid  for  by  the  city. 


to  sie  by 

I>iircl  ese 

fare  collectors  in 

faros  frosi  persona 

case  I  modified  my 

ralneoats  were  not 

colioctor  but  were 


On  Wovestber  3,  iy41,  the  matter  was  again  presented 
the  Public  Utilities  Coaraission  as  to  its  rl^ht  to 
ralrxoata  to  protect  ©iaployees  acti  ,c  as  te.mporary 
diffcj'ent  parts  of  the  city,  collect ir;^ 
desiring  to  board  raimicipal  cars.   In  thmt 
for  .  -  opinion  to  t:ie  extent  tx.at,  if  the 
to      a  tne  property  of  U. e  individael 


to  be  used  by  any  person  wliO  might 
the  collect ifig,  said  ralrcoats  were  not  a 
uniform  of  t.^e  individual  but  were  a  part 


be  doing 
part  of  tne  personal 
of  tie  equipment  of 


J 
« 

1 

V 

J 


-2- 


the  Munlcipftl  Rfillwey,   to  b«  aB8iij2i«d  to  any  person  doing  th« 
coilactiriij. 

I  think  the  Isst  iientioned  caao  cqsmis  laore  directl*- 
within  tLe  present  ir*quiry.  In  oti^er  »orde.  If  any  .^rt  of 
tiio  equipment,  sjBpeci&ily  the  waterproof  uead  cover i:^,  is  to 
be  used  indlscrtialnately  by  those  eervlug  ae  auxiliary  police 
and  la  not  to  becoae  tlie  property  of  tlue  iiidividual  wearl*:^; 
It,  It  is  permissible  to  prcvlue  this  perticular  equIpQ»ni  at 
tlie  expeaae  of  the  city, 

«iien  It  eoirtes,  iiowever,   to  clotialn^  of  a  .«or«  pereon&l 
character  -  tmt  la,   Kbekl  trouse's,   khaki  siilrts  end  black 
neckties  -   I  can  find  no  authority  to  provide  thia   eqviipment  for 
the  reason  thst  these  articles  are  really  personal  wearing 
apparel  aiid  cannot  be  indlecrlmlnately  intercljwvied  aatoiig  those 
who  ali^lit   be  In  the  service. 

I  resllase  tii&t  it  ie  a  iBrdsLlp  for  those  who  voluriteer 
their  services  for   ti..©  Isiportant  work  wl-ich  the  auxill&ry  police 
and  fl2»enan  are  performlij^  to  iisve  to  provide  tLetrtsoives  ^th 
these  particular  perecial  articles  but    I  believe   it    is   part  cf 
the   duty  whic'a  ^,^©8  witu  tLelr  volunteer  service,        I  would  be 
l-^ppy  to  rule  tiiat  tbe  city  mlt^ht  rel'^urse  tLea  for  the  expend- 
It-ures  snade  fo:   tl^ese  pernor al  articles  of  wearirj^  apparel  \>vt 
I  cam.ot  see  my  way  clear  to  do  eo» 

Tou  are  therefore  adviaed  that,    es  far  a£  any  equlpa©nt 
wtlch  is   the  genoral   property  of   tie  depart  ■•eat  and  c&n  be  util- 
ised Interehartt^eably  by  all  voluitteers   la  tr^e  depart:;ient,    it  may 
be  p<$td  for  by  tbe  cityj     but  articles   of  personal  wearing  apparel 
wi.icii  must  necessarily  becoine  tiie  property  of  tLe   individual 
cennot  be  paid  for  by  X.h.Q  city. 

Xou  are  advised  aecordir.^ly# 

Very  truly  yours, 

#1  


To  - 

President,   Civilian  ?/ar  Coijxicil 

Copies  to  - 

Director,   Civiliei.    .nr  vJouxicll 

Controller 
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February   25,    1945. 

SXJBJFCTt      In  Re,  AlIOM&nee  for  Automobilo* 
for  AuxillAry  ?olie«  Li^utensnte, 

Dear  Sir a 

I  iiftve  joxxc  itottor  of  February  2  4,   1943,  to  which  Is 
attecred  &  letter  sljiied  by  Jcr.    Jack  u.    ilelais,   Blrsctor   of  Seii 
Frtinclsco  Civillaxi  ^var  GOviacll,  relative  to  the  &l)ove  ceptlyj.tJd 
gubjoct.        It  appears  frow  the  correapoMdenc©  tiast  lieutenants 
in  t  he  avotlllary  police  ere       '       their  privately  cwKed  auto- 
mobiles for  tiiO  pxirpoae  of  c.      „    r^,  out   the   duties  imposed  upon 
them  by  the  Civilian  «¥ar  Council  and  are  receiving  no  ooaapensa- 
tlcm  for  the  use  of  tiie  aald  autOiivjoiles* 

It   is  quite  apparent  froja  tiie  cjrresp  ndenc©  attached 
to  ^r.  iielaa's  letter  ti;fct  tLte  cars  used  by  ti^e   various  lieuten- 
anfts  of  ttae  axxxiliary  police  are  being  used  for  a  public  purpose 
and  aeed  under  tiie  direction  of  ti.e  Civilian  uh^r  Council  or  ite 
d\Lly  authoriaed  officials.       These  lleutor,^itfi  are  servin<;j 
without  compensation  and  in  fairnese  to  thca,    tl^y  should  at 
least  be  rTjssted  for  any  ^xp^tiae  iricijrred  in  t::e  perfox^nance 

of  tiieir  .  ti,       Tb©   matter  of  traveling  over  their  respective 

districts  Is  undoubtedly  as  auch  their  duty  as  it  vcaild  be  the 
duty  of  lieutenants  in  tn*  regular  police  force  to  Investii^ate 
coiiditions  in  their  respoctive  districts. 

I  know  of                   in  the  law  which  prevents  any  offi- 
cial froHj  belaj  reia^—.-^  xor  any  GxpoaaGB  which  be  may  .*i&k© 
In  the  line  of  carjrying  out  his  official  duties.       Tliere  are 
«any  esiployeoe   in  the  "muilcipal   :;ov<;'  are  i^ivon  allow- 
ances for  the  use  of  their  privately c.    .o^oblles.       True, 

these  persoi^B  are  all  under  salary  f  rota  ti'iB  city  but   this  does 
not  chfeaje  the  reason  for  the  rule,   for  a  person  who  la  serving 
Gratuitously  is   Jtist  as  sruch  entitled  to  be  reltabxirsed  for 
necessary  expenditures  in  carry i,:;^^  out  his  duties  as  is  one  who 
serves  with  eompensation* 

You  are  therofcro  advised  that   in  jay  opinion  it  is 
perfectly  prop«jr  for  t:^   'civilian  iVar  Council  to  provide  for  a 
reasoiiable  allowance  to  cover  reaso-iable  expendit vires  roade  by 
auxiliary  p;.lic©  lieutenants  for  the  use  of  their  privately 
owned  automobiles. 

Very  truly  yoiirs, 

— rsfTTmjmr, 

To  - 

T>rrt«f<^er.t.   Civlllsn  "^er  Conrcll,     Coiyy  tn  -  '^tr<!»ctor.   -lT'!ll!?r.  ^mr  foTm 
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Feb  26  X943. 
Verification  of  CI»ls«  for  H«fun<i», 

imvp  tin 

You  httv«  r«qt*««t«d  an  int«rprstatlon  of  th«  «ord  "v^^rifled", 

aa  u»«<3  In  aaetlon  60S»7  of  tha  uavanua  and  Taxation  Codi©,    protrldlngs 

*Ro  Konay  for  a  refund  under  thle  artlela  shall 
ba  auRda  exeapt  on  a  cl6lmi 

(a)  Verified  lij  th*  paraon  «ho  paid 
tjaa  \,ux0  Ms  guardian,  executor 
or  adalnlstrator. 

Ifou  alao  aak  ahether  aare  "notarieation"  or  "•Itaeaalng" 
of  a  cXalA  .-sakea  It  "a  varlfieci  claia,*'   polntlnii  out   that   soae  claiaa 
referred  to  you  J&ava  merely  the  phraae  "Subacribed  to  before  jse,* 
followed  bj  date,   notarj'a  aaise,   and  seal,   witli  atateaeat  w&en  eojs- 
Kdaalon  explreaj  and  Uiat  othara  aear  i.ier«ly  the  aord  "teltiiefia"  lol- 
loeed  by  ft  naa»« 

OPINIO a > 

The  provision  for  a  verification  requlrea  merely  that  «ha% 
iukB   been  properly  allev^ed  be  afiirmcd  unv-fT  oath.  (Eioard  of  Iducatio.i 
V.  wewett,  (1957)  21  C«l.  &PP»  (2a)   «4,  69 j  ^lecaffe:?  Canning  Co«  v« 
bank  of  America,  (1S30),  109  Cal*  415,  480). 

In  PaeQu&lettl  v.  nll&on  (1919),  43  Cal.   App.  718,  720, 
the  court  saidt 

"ihe  tans  'verified*  wherever  uaed  in  tiie  CoA» 
of  Civil  Ffoceoure  of  thle  atete  requlrea  th« 
oath  or  ailicievit  of  the  party  executing  the 
inatrumant  in  order  to  &i&ount  to  a  sufficient 
▼erlf ieation  thereof ..." 

^  ■ioesard  v.  vaster  (193S),  21  «•  E.  (£d)  416,  417, 
316  Ind.  581,  the  court  aaidt 

'*VarlfleHtioa  .  .  •  Includea  both  the  actual 
•eearing  to  the  truth  of  the  Btateiienta  by 
the  eui-scrlber  and  aleo  the  eerti  ilcetlon 
thereto  by  the  notary  or  otner  officer  au» 
thoriaed  by  lav  to  admlnlat^r  oaths.* 

fhe  ptir&se  "aubacribOiS  and  ewom  to  before  me,"  followed 
by  the  date,  notary*a  name  and  aeal,  %ith  ei-stesjient  vimn   the  coiiaaift* 
al«B  aotplred,  hat  been  held  to  mean  that  th«  cl  .L-nant  auoscri&ed 


0t' 


to  the  clala  in  th«  a&tArj*s  preti>«n«0  tknd.  thftt  t  b«  aotftr?  «dminlft«> 
t«r«<3   the  dAth  to  th«  elsiiawat,   «iio»  unC«r  p«th»   la  effect, stftt»d 
tb*t   th«   etfitttirettts  coQt«liMiil  In  ih«  claim  v«r«  tr\i«*(      s^hlte  v. 
ji»b»r  Clty^   82  Utah  i>47,  2$  ?«c,    (2«i)  255;      Palladay  v.  i^aatty, 
15  Okla.  eke,  85   Pac.   488,   4g§  :• . 

On  thn  othar  bnjad^   tha  phr&««  "auLscrload  and  iakaa  bafora  ifv"- , 
folloaad  tj  the  sigiaatura  of  a  C4»Qala»ionar  of  tha  Euparior  court, 
haa  taaa  haXd  to  it«att  flMraly  ilmt  the  Inatrtmaut  was  axaeutad  in 
the  prasenca  of  tija  eaniRiaeionar.    (state  v.Fa3ano,119  Conn. 455). 

Too  are   ^.ceordlogXy  adviead  tbat  a  smr*  wltaeeaini-   of  tLe  sl^r- 
natura  of  ti-e  elalaaat  or  antrjr  of  "sut^acrlbad  to  tafore  i^:«*'  upon 
tlw  faea  of  a  claia  It  not  a  '^verified,  clala;"  but  tiiat  if  a  Jurat 
containing  tba  plsraaa  ^subseribad  and  evorn  to  befox^a  ^  a"  is  at- 
taehad,   tba  elais  aaats   tha  requiraaants  of  "a  v^rlflaa   elaia", 
aamaly^that   tiere  waa  an  actually  aaaariot^  to  the  tmita  of  UiO 
atatavriewtEi  by  the  person  who  paid   tha  tax^   and  al&o  a  certlfica* 
tion  thereto  by  a  notary  publia  or  other  officer  authorized  by 
la«  to  adjBlnieter  oat>ia. 


Kespaetfully  aubmitted^ 


tiity  Attariiay, 


tot  Controller. 
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lewfch  1,   1S4S, 


SUBJECT*      la  m,  Sti«pe»slor.  of  Initl&tiv© 

Orfilnancft  providing';:  for  Operi^tlon 

Cor.  duet  or. 


I3B»r  rirj 

I  nave  yoisr  ;i©tt©r  fco  which  is  sfctacLed  &   i,att»r 
frora  Hobert   -■,   Crosra,  AsKiKtt'/.it  rireetor,   I>iv'eioa  of  Local 
Transport,    Office  of  t'efen»9  I'ransportation,   in  whieh  ;^, 
Crowe  asks  thft  yon  obtain  :"  i-ls     fflc«  en  or'    '        es 

to  S'o%ir  enjsrgencj  ^ower  to  t    . ,. .  ad  tij©   liiitletire    ^- . -r.enoe 
provXdins  for  the  op^ratiem  of  #trf?£'to«:rs  by  at  least  s 
s»>t9raaa  s.nd  a  eorductar,       r-e  bases  his  request  upon  ti.e 
fact  tiiat  tUere  is  a  critical  t«n  pow^r  sr:-'i:'te/:e   emt  tr.4 
oporatloa  of  streetcars  by  one  a»n  »o\ild  tend  to  rs'lieve  that 
slc'^rtia^-;®,        Tr-e   r^qiioDt   ig   t:!-;i*t  you  exijrcine  t':«  emergoney 
powo.o  vested  In  yau  'oy  Seolicm  85  of   tne  Cijarter, 


ofmim 


The  pertinent  part  of  Section  Bb  of  the  CSsarter 
reads  es  follawjsj 

'*IB  e&se  of  i)  public  e?.\tfr,^«;aey  if^volvlss^  or 
tlireatealftg  tl»   lives,   property  cr  welTsTe  of  tlse 
citizens,   cr  tr^e  r^tj  ef  tl.e   clt;/  ewd   cour.ty,   tne 

mayor  shall  -^iave   i- p  >wer,  e.rtd   it  shall  b©  nla  duty, 

to  «ur^*;:.>n,   oracjilae  and  direct  the  foro«s  of  any  cepart- 
asent  in  the  city  end  cc  nty  in  eny  needed  se.vlcej 
to   8UBSJC5CV ,   siarabftl,   deputise   or  otLeri^ise  ©Bplcy  otl^er 
persons,   or  to  dc  whatever  else  he  -oay  «3«eja  necees&ry 
for  th«  purpGiie   ct  :  eetlri;;  th^   f«-.rfjrgency»       Tt.e  ni«»yop 
may  ^iaice  sueu  studies  and  surveys  ae  ae  aay  deem,  advia* 
able  In  aatlclpatiors  of  eay  such  ©w^rg^rxj," 

fiie  question  of   &.n  eieergency   it-   «*liriiv's  ©riji,  to  ^le 
detersslned  by  the  co  u-ts  and  t^je  f^cte  of  each  particular 
case  muat  l)e  applied  to  cletar-iaine  w.  an  e 

exiate.       An  o»ner""»-n"^  has  been  clefi  <;.u  -..■    .,   u  Suprt..vv    ^,v....t 
of  t:^  State  of  l  ■         -rr.ia  as  follov.s: 


~2. 


jency"  wt&us  "an  unforeseen  occurreztce  or 

combine t ion  of  clrcuTcstsncej?  ??-:ich  calls  for  an  lBK3»4l8te 


ftotlon  or 

^A^i  FlU-  .iX.GO.  IS?  Cal.  762. 

Th«   Initiative  urriiiViSiie^^pag-ed  by  th«  vote  of  th«i 
people  sotasci  yo&rs  &sa,   proviaes  thtt  all  straetc&rs  operatod 
within  th.«  City  a;id  i^ou:nkty  of  S«n  Friincisco  saust  be   op«r&ted 
by  &  motorasan  and  a  conductor.        Visile  your  ©ja^r^i^^^y  pc^«-a 
under  Geetiori  2D  arc  boofid,    I  do  not   think  tliey  sre  suificleatly 
bro&d  to  fjtarasit   you  to  auepend  tjaie  ordinAKC©  upon  tr.«  showing 
you  i^.evo  sabmitted  to  :m  «?iui  it   is  very  c^oabtfal  «rh«ther  the 
co^irt0  would  soistain  your  act  ion  in  tiils   re^iard  under  the  pro- 
iris  ioiii  of  lection  Zb  ftbo^e  quoted. 

£a  the  f irat  plnos,   thsre  ie  ao  oaowlnij  as  to  tbe 
sen  power  wiaioh  would  be  released  by  p«i:'?siittins  trte  operation 
of  on«-aan  strttstcftrs,       Ti^  experiment  u&b  tried  eojae  yesrs 
ego  on  severiil  lliies  and  the  Supreivse  Gourt  of  the  'Uuited  States 
determined  that  the  ao-cellefi  "Cfee  i^en  Csr  Jrdi/anee'*  srae 
valid  ftno  restrfiined  ti^e  cjperatlon  of  streetcars  by  only  one 
ats-n.        It  we 8   only  oa  a  few  lines  tli»t  aa  atte;:>:pt  was  mnde  to 
operate  one  asea  cars,   trie   "fcrket  6tre«t  h*illway  Gosapany  feeling 
ttifit  on  heevilj  trevallefi  lines  there  woyld  be  a    xeat  slowing 
"ap  q£  tratisportation   if  tue  ccra  were  operated  by  only  one 
Bian,   cjid  tise  /4un.icipal  K&llway  never  attempted  to  operate  its 
streetcars  wltb  or.ly  one  sbml. 

Tr4e  Municipal  Hallway  stre^etcfcrs  are  not  equipped 
to  be  operated  w  it '  "•  -  -■  jsen  noi*  Is  it  possible  at  this 
tiioe  to  so  equip  t  .  aoi.  of  tno  eriortago  of  aes«u.«,i{-l 

B&ftterialc*        TaklEio  all  tfcese  points  into  cons  ide  rati  ski   I  aa 
of  t  lie    '-'■-'-      --   -  •■  could  not  sustain  tue  declaration  of 

an  eiiier_       ^  .ion  25  of  tin  C^^rter* 

Suppletaent  L'x;  iny  o\-:n  vlaws  Oii  thie  iabttcr,  I  iiave  a 
st&tet:«>nt  froR  ilr.  i„.  J.  Cahill,  an&.ijer  jf  Utilities,  sayins 
that,  in  bla  opinion,  it  la  pBrfestly  possible, mider  tii&  present 
BMLia  power  cc  '"'  uis,  to  operate  oxir  cars  on  &  two  tamn  basis. 
Yliis  cai^  be  .■  .  ^llslj^d  by  paying;  overtl.'sse  to  ti.oae  esiplojod 
for  3s^re  tl.an  ei^iit  ixaura  in  any  one  day, 

!MSr.   CaMll  further  states  that  h^  believes,   in  viev 
of  tfce  extrcsaely  erowdad  conditions  of  tiis   stx^eetcara  at  t!i« 
papesent  tioie,   tlmt   it  would  be  icartletAlarly  daT[i,;uroi»s  tc  the 
safety  of  passengers  tc  opert&te  one  man  eers  and  eueh  an  atteinpted 
operation,    instead  of  increasing  »ian  power,  wouldl  really  dimlnisb 


«hS^ 


It. 

Xou  &r«  t'^itfrafore  Ailyi'^ed  t^^^it  you  should  not  att4».-a^ 
to  ex«rci»»  your  •iB©Jf*s«n.cy  powars  vunder  : action  2  S  .7>f  the 
Cliarter  t  .    S!iap»xjd  tho  ardl>.anc«  prohibiting  the   operation 
of  streetcars  b^  only  on«  ro&n* 

I  aj!5  return Ir^  to  you  Mr,   Crow«*s   letter. 

Very  truly  yours. 


TfrTTFTmW 


n 
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SCBJKCTi     ;-;tatua  of  i:^pl«y»d  of  Fi»«  I«paiiaaonfc 
Vibo  46tiepta  otfc«p  i^plo^^ieat  during 
his  Vacfitltwi  arjfl  wtiO  Suafcslna  Injiflpy 
or  Cont2%.ot8  an  lUoeBS  during  amlA 

ThLa  offioa  1*  in  rooolpt  oT  ^tiT  rtjqueot  for  aya  opinion, 
as  foXXo\sfst 


"Z  bdreby  requost  &n  opinion  on  tho  following 
ESftttdrst 

"Th»  Board  of  Fls«  C«ismis  si  oners.  In  eompXlaniM 
"^Ith  cbartsr  smxid&t#,  im«  Moptsfi  a  rulo  wliich  i«quir©s 
olX  officers  and  ratKabdra  of  tis©  fire  doimrtssent  to  de- 
vote thsir  entire  ti:iio  aod  attention  to  tli©  services  of 
tbo  a«i^Lrt£»dzit,  and  forbids  tMlr  engao^nent  In  ac^ 
other  buslxsisaa  or  oaXXlng,   (Soo*  1*  o^'  tha  General  P.tiXoa, 
•■ales  and    .eguXatlona  of  tise  ■'.  !'•  v.  P») 

■l%»  aivlX  S«ri?i<»  coomiaslon,  also  in  oosipXi- 
an06  vith  cliarter  s^mdate,  has  adox^ted  a  rule  n^iich, 
uodor  certain  conditions,  pesas&its  officers  and  c^adxivs 
of  the  flire  departeaent,  wliile  on  vacation,  to  accept 
oti^jr  oiiplo^siont,   (  :«©•  6  of  imle  30  -  Ami«al  vaccvtlons.) 

"m  tlia  ovant  of  tl3U8  ?ioard  of  I'iro  Ctsw-nlsslonors 
shovild  suspaaa  its  role,  in  order  to  ricot  tho  c<:u5ditions 
set  up  by  tb©  Olfil  SorvloQ  0<as:isi»aion*3  rale,  ^Imt  woiad 
be  the  status  of  an  officer  or  ssaiabor  who  accepts  otbsr 
©niploytaent  during  his  vacation  and  who  sustains  in. -uries, 
or  contracts  illassa  during  su«ai  oth^p  siEsnloyjjjant  of  such 
an  extent  as  to  prevent  hXm  froci  resiaaing  iiis  regular 
(duties  at  the  expiration  of  nis  vaaatlGHa  in  rs^tird  tos 

A«  Sick  leave  with  pay? 
B«  Penalcn  ri^^ts? 
0«  Death  benefits? 

•"flmn^dLas  yo^  ^ov  joxsr  Idnd  attentlcsi  to  tiiia 
recast.'' 


#8 


Z  sfaeOJl  mamtmf  the  qucsrles  ts^ch  you  Mvti  ijre«eat«ijl  in  tMs 
order  J 

A*     Sic&:  leave  wit^  pay. 

A  m^ober  of  the  Fire  r©partK«»nt  injured  while  on  -lis  vaeatltm 
woviM  be  <Kititled  to  hie  ftemajHUlfited  a?.ok  leave*     llj©  occurreaee  of 
tlie  injury  or  illndss  <luring  a  vacation  doos  riot  deprive  tl^ie  f  IresBiaa 
or  liia  aiok  leave«    The  j^renting  of  alck.  leave  is  not  contingent  uvxm. 
tbe  tixae  ti»  injury  occfura  or  the  illrsass  is  contracted* 

B»     Peneioa  rii^ite« 

tteaior  :  ootion  251,  Article  3,  Part  I,  of  the  San  Franeiace 
llurdeipal  code,  an  onployee  who  I^aa  siif  ficieat  acciasiilated  service 
has  th®  ri.^it  to  aprly  for  aorvioo  retiraneat  «Mle  In  city  sorvioe 
at  within  rG\ir  months  after  disoontinuanee  of  city  aorvio©  or  «iaile 
phyaieally  or  xisoatally  Ineapacitated  for  the  ijerforBstmce  of  his 
duties^  if  8u(^  inciipacity  has  been  contiimoua  froia  diseontimmaee 
eif  city  service*     'iha  ja^jd>er  so  incapacitated  lias  five  ^^oars  in  «6iioh 
to  file  for  ills  i>en«i<Mx,  as  section  226  of  the  Munioipal  Code  provides 
tiiafc  ineijibdrship  eeases  when  the  city  service  of  any  mew^jer  in  any 
period  of  ten  oons^cutivo  >«ara  azsoonts  to  leas  than  five  ;^ars* 

C*     i-oath  benefits. 

Should  death  restxXt  tnhile  <m  vacation,  the  viddow  or  b^ie- 
ficiary  of  a  messtber  of  the  Fire  i^parfeBiont  vjOi^ad  b©  oniitled  to  ti» 
sane  bei-iefite  as  euoh  widow  or  beneficiary  t7oiild  receive  xmd  the 
iainl»er  lAssed  amy  &a  tine  result  of  an  injnry  not  received  in  perform- 
vat»  of  duty  but  while  actually  on  the  payroll  of  %hs>  l^re  Departsaant* 

You  are  advised  accordingily* 

KeapeetfuXly  sutaaitted, 


GTTi  ATTORSBX 
of  Fire  CoBiBii  sal  oners 


im 
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Marcii  IS,  194S, 


SUBJECT:     In  H«,  Excoptlns  Auetion6c*3?at  aelllnj; 
Agrlcult-aral  Cor-s-s-vdities  frosj  -:.lcensd 
ppovldsd  lor  bj  Article  2,   Part   III  cf 
tli«  San  FrAncisco  «4uniclv>fel  Goco. 


iMiar  Slrt 

You  L&v©  aijtoialtted  to  ai«  copy  of  a  pz*opos«d  ordin- 
&ne«  viilch  re&da  as  rolloarst 


♦Ai^G 


ARTIC'.B  2,    PAHT    III,    OF  ?HB 


.1,    ^ 


»j- 


CORi>XTIu]NS 


Section  1.       Article  2,   Fart   ill  of  t 
Municipal  Code  is  iie  rviby  fa;-T6ndad  by  fe- 
tl.«retOy   to  read  as  follovet 


.11 


J  I fc   Cisco 

Section  ii..9X 


"Section  88,1     EXCTfTl     :.:.       Th©  license  fee  provided 
for  in  SectloR  BB  of  t:  Ib  Article  shall  not  ftppl^r  to 
any  annual  or  «oml-annwai  e\ictio?:8  of  e:rl cultural 
cosBJiOdltite  when  sucii  auctions  are  end  cted  by  borui 
fida  producers  ccoperstlve  or  producers  esgoclations, 
but   Eueli  cooperatives    ^r  associations  aUall  not  be 
exesipted  Svo&  obteluing  p©r.:;it  fro^'i  the  ^hief  of 
Police  aa  prescribed  bj  Sect ion  1250,   Article   17, 
r-  .'-♦or  VIII  (Police  Code)   Part   II  of  t>H»  San  l-Taneieco 
ipal  Code. 


Approved  as  to  f orat 
'cJity  i.ttoruey 


Approved t 

"Ci ! iof  ;■  d:. . ;  .  I.S t ra't Iv©  '->'f f  leer* 
Approved* 


-2- 


You  have  askfid  me  to   comment  upon  this  ordlriarca  and 
advlso  you  as  to  my  views  on  the  sr,attor. 


OPINION 


It  Is  a  well  settled  principle  of  law  that  claasifl- 
cation  of  occupatiors  fca?  taxatio;.  piirposes  is  constitutiorial 
wiaere  subetantlal  differences  exist  between  occupatlais  separately 
classified  and  differences  in  orf^anlzation,  ir»ana/;;emei-t  and  type 
of  busi.;e£S  transacted  iuiay  justify  ciaa^jlf icatloa  for  taxing 
purposes  and  that  discrimination  In  a  taxing  statute  In  certain 
classes  le  not  arbitrary  where  founded  on  reasonable  (UBtlnction, 
GT   where  any  state  of  facts  reas^v.ably  can  b  e  conceived  to  sup- 
port it.   This  principle  was  .;  aid  down  In  the  Supreiric  >-io^art 
of  Kentucky  In  t  he  case  of  'lilLLlAMS   v.  PITY  v/F  BOWL  I!  G     '  , 
70  S.vV.  (2nd)  967.   ;<^aotlii2  fr-Oiit  tine  decision  the  cour\  ..-.-.d: 

"Tne  restriction  imposed  by  the  Fo'irteenth  Anend- 
ment  does  not  eofSipel  the  adoption  of  an  iron  vnl&   of 
equal  taxation,  nor  prevent  a  variety  or  differences 
in  taxation,  or  discretion  in  the  selection  of  subjects 
or  tiic  classification  for  taxation  for  properties, 
businesses,  callings,  or  occupations.   The  fact  tioat 
a  statute  discriminates  in  favor  of  certain  classes 
does  not  .;-.&.ce  it  arbitrary,  if  tne  die  crimination  Is 
founded  upon  a  reasor^able  dlstiiictlon,  or  if  any  state 
of  facts  reasonably  can  be  ooxiceived  to  sust&in  jdfc  • 
A   classification  adopted  by  a  Legislature  in  impositig 
occupation  taxes  will  be  neid  constitutional  if  tLore 
are  substantial  differences  between  the  occupations 
separately  classified,  and  such  differences  need  not 
be  great.   l-ilTerences  in  ori:5ani aetion,  raanatjenont, 
and  type  of  business  transacted  are  soiietlmes  sufficient 
to  justify  tiiS  classification,  »  :>  -:>-  "-  »  -r--  A   license  tax 
imposed  upon  persons  and  corporations  carrying  on  ti^e 
biisinees  of  refining  sugar  and  molasses,  which  excepted 
planters  and  fariuers  i^rindini;  and  refining  their  own 
sugar  and  .-aolasses,  did  not  work  an  uncoiistitutional 
discrimination. " 

In  tiis  case  of  FliEfcl^IAlV  v.TITTSW.;i<TH,  Supreiae  Court 
of  Florida,  171  So,  307,  the  co-art  held  that  it  was  proper  to 
discriminate  in  tiie  aaiount  of  license  fees  between  an  auctioneer 
who  had  a  fixed  place  of  busir.ess  within  tue    city  and  an  itin- 
erant auctior.eer,  and  sustained  an  ordinaisce  w.  Ich  provided  an 
annual  license  fee  of  C2&0.00  for  the  first  entionod  class 
and  .50,00  a  day  for  tiie  second  mentioned  class. 
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Oxxr  own  iaui.lcipal   ^ocle.   Subdivision   (c)    of  Section 
132,    Part    III,   ia&i<es  a  dietixtion  in  the  necessity  for  licenses 
for  peddlers  when  tixe  pers  -n  peddling   Is  selling  articles  man- 
ufactured by  liliioself .        It  would  therefore  appear  to  sa^  that 
tiiere   la  ample  {jroiiuci  to  diati;  guisia  between  tne  person  wuo 
acts  as  an  auctioneer  at  a  producers 'sale  of  agricultioral 
co.moditles  as  against  those  who  are   in  tne  auctloneeriti^; 
business  as  a  profession  or  callinf-  and  stand  ready  to  sell 
sueb  coiosioditles  or  articles  as  may  be  entrusted  to  theis.  for 
sale. 

You  are  therefore  advised  tixat  in  ray  opinion  the 
proposed  aa^ndment  to  tiie  code  above  quoted  is  legal. 


Very  truly  yoiirs. 


ClTf  ATTOKKIT, 


To  • 

The  Controller. 
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March        13     1945 


SUBJECPi     Duty  of  Library  Coami  salon  and 
Park  Commission,    with  he^azd  to 
Aaseta  cf  Furha;an  Eatat*. 

G«atle>&en; 

This  office  is  in  receipt  of  your  requeat  for  an 
opinion  *a  followa: 

RfcVJBST 

At  Ita  meeting  held  on  November  17,  194£«  the  Library 
Coaniaalon  decided  to  laveat  eny  aurplua  caah  in  the 
Fuhn&an  Beqaeat  for  the  purc^iaae  of  United  State  a  War 
Bonda. 

Subaequently,  Hr,   Harold  J.  Boyd,  City  Comrolier,  vaa 
requested  to  laforos  the  Library  CojiBmission  of  the  exact 
atatua  of  the  TtQunaan  Fund*  and  whether  the  Controller 
would  Bt^nroTe  the  Inveatment  In  United  Statea  War  Bonda. 

The  Controller's  answer  of  Deeenber  21,  1942,  and  the 
analysis  of  the  FuhrtEan  Estate,  eopies  of  which  are 
herewith  attached,  was  presented  to  the  Conamiasion  for 
consideration*  A  meffiorandum  analysing  Mr*  Boyd* a  letter 
vaa  presented  by  the  Finance  Coaasalttee  and  it  was 
recommended  by  the  Committee  that  this  isemorandun  be 
referred  to  the  City  Attorney  for  an  opinion  on  the 
points  discussed  therein* 

Tnm   ttemorsjidum  la  as  followa: 

"Xa  ret   Alfred  Fuhrniftu  Bequest 

On  leeeaber  21,  1942,  Harold  J.  Boyd,  Controller  of  the 
City  and  County  of  San  Francisco,  advised  Robert  Rea, 
the  Librarian,  that  be  approved  of  the  Investment  in  U,S* 
*ar  Bonds  proposed  In  Kr.  Rea's  request  of  i ©cember  2, 
^   1942  upon  two  conditions: 

1*   That  the  bonds  bought  would  mature  in  not 
more   than  ten  years;  and 

2*  That  the  amotmt  of  such  bonds  so  Invested 

will  uot  preclude  the  carrying  aut  of  the 
tersis  of  the  trust* 
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Onder  date  of  Lfay  1,  1942,  th«  City  Attorney  renoored  to  the 
Library  CoBBsission  mn  opinion  in  respect  o£  certain  specific 
questions  that  were  sub-nltted  to  the  City  Attorney  eug,:ested 
by  the  bequest  jaede  in  the  will  of  Alfred  Vuhraian,  deceased* 

Aster  Seetion  Q2  of  tne  Charter*  it  is  specifically  provided 
UMtt 

♦Funds  received  by  donation*  bequest  or  legacy 
for  a  specif io  purpose  and  held  in  trust  for 
the  benefit  of  the  city  and  county  may,  with 
the  approval  of  the  controller,  be  invested 
by  the  officer,  board  or  co^omission  charged 
with  control  and  ad^ninistratioa  of  such  trust 
or  funda  in  securities  leg^al  for  savings  banks.* 

Odder  the  foregoing  provision  of  the  Charter  and  in  the  llp^t 
of  the  previous  opinion  rendered  by  the  City  Attoz'ney,  it  would 
appear  obvious  tbst  the  Library  Cosomisfcion  may  'with  the 
approval  of  the  Controller'  Invest  trust  assets* 

However,  the  Controller  raises  the  question  as  to  whether  the 
funds  to  be  invested  in  United  States  War  Bonds  will  not  'pre- 
clude the  carrying  out  of  the  terms  of  the  trust*' 

Under  the  terms  of  the  trust,  it  is  obligatory  to  use  the 
funds  made  available  to  the  Library  Commission  'for  the 
acquisition  of  additional  books  on  econos-iic  and  political 
subjects. ' 

Since  it  now  appeara  that  in  the  jud^Tsent  of  the  Library 
Conaaisaion,  the  funds  now  svails':>le  cannot  be  wisely  applied 
to  the  purchase  or  acquisition  of  additional  books  on  econo* 
ailc  and  political  subjacis,  it  is  the  deaire  of  the  Coinmiss- 
ion  to  defer  the  acquisition  of  books  of  said  character  \intil 
%h9   book  ^jftrket  aakes  such  aoquisitlon  wisely  proper  and 
pending  the  acquisition  of  auoh  books  to  invest  the  funds  in 
United  States  War  Bonds* 

It  sesms  te   »e  that  the  Coismission  should  request  an  opinion 
of  the  City  Attorney  whether  or  not  in  the  exercise  of  their 
discretion  they  may  make  the  proposed  investment  out  of  liquid 
funds,  pending  the  ultimate  applioetion  oi  these  funds  to  the 
acquisition  of  tne  character  of  books  prescribed  under  the 
will* 

it  is  also  suggested  that  the  City  Attorney  under  take  to 
clarify  the  answer  to  question  five  as  set  forth  in  his 
opinion  of  May  1,  1942,   tllihile  in  the  opening  sentences  of 
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thla  para^iraph  devoted  to  this  answer,  h«  indicates  that 
the  Library  Coouaiaslon  and  the  Park  Cooaiaslon  flULfcht  act 
either  Jointly  or  aeparately,  nevertheless.  In  the  ccn- 
oludlng  sentences  of  the  same  paragraph,  there  aeema  to 
be  a  neutralization  of  the  opinion  expressed  in  the 
earlier  sentences. 

Under  Resolution  No.  S5S1,  adopted  by  the  Board  of 
Supervisors,  It  was  resolved  that  'the  Library  Coiranission 
and  the  Park  Coaiaisaion  snail  act  as  trustees'  etc.  There 
is  no  Indication  in  the  resolution  that  the  two  Coiaailssiona 
could  act  either  Jointly  or  separately,  nor  is  there  any 
Indication  that  they  might  act  separately  with  reappct  to 
the  custody,  control,  management,  investKents  or  sale  of 
trust  assets,  and  the  only  Implication  of  separate  conduct, 
in  wiiich  each  Cofmlsslon  aslfht  engage,  reate  upon  the 
provision  of  the  resolution  which  charges  the  two  Coianilsa-' 
ions  to  adadnlster,  execute  and  perform  terms  and  condi- 
tions of  the  will.   It  is  of  course  obvious  that  with 
respect  to  the  acqiilsltlon  of  books,  the  Library  Cotrattlsslon 
must  act  separately  from  the  Park  Conanlaaion,  and  with 
respect  to  the  adornsient  of  Golden  Gate  Park,  the  Park 
C<»BBis8ioa  must  act  separately  from  the  Library  Cofflwisalon, 

It  is  therefore  important  for  the  City  Attorney  to  Indi- 
cate whether.  In  all  other  matters  arising  out  of  the 
mmagement  snd   administration  of  the  trust.  It  la  Incumbent 
upon  the  t  wo  Cosuaisslons  to  act  either  jointly  or  aeparately, 
or  whether  they  must  act  jointly. 

The  reason  why  clarification  upon  this  point  would  appear 
to  be  desirable  arises  out  of  the  proposal  to  make  the 
investment  under  consideration.   If  the  right  to  mak*  in- 
vestments must  be  exercised  Jointly,  then  the  proposed 
investment  in  United  Stetes  v^ar  Bonds,  before  the  act  al 
application  of  the  funds  to  the  acquisition  of  books,  Rsay 
be  regarded  as  an  Inveatment  h^    both  Coinmlsatona  rather 
than  by  the  Library  Cojamlssion  alone. 

The  City  Attorney  should  likewise  be  reqiiested  to  render  an 
opinion  to  the  Cossalsslon  as  to  who,  if  anyone,  will  be  liable 
for  any  loss  that  may  be  occasioned  In  the  event  that  the  in- 
vestment Is  nade  in  United  Stntes  War  Bomis," 
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From  jovtr   rewjueot  for  an  opinion  It  1«  apparent  that 
you  have  preaented  tbrea  questioits  lor  deteraiination.   I  shall 
undertake  to  answer  eaoh  separately. 


ANS&BR  fO  QUKaiX  K  1. 

Section  2261  of  the  Civil  Code  provides  that  a 
trustee  must  invest  money  received  by  him   on^er  the  trust,  as  fast 
as  he  collects  a  sufficient  amount,  in  such  manner  as  to  afford 
reasonable  security  anc  interest  for  the  ssme* 

Section  2268  of  the  nivll  Code  provides  that  if  a 
tmxstee  omits  to  invest  the  trust  moneys  according  to  Section  2261 
of  the  Civil  Code,  he  Kust  pay  simple  interest  thereon,  if  such 
omission  is  negligent  merely,  and  compound  interest  if  it  is  wilful* 

In  view  of  these  "ivil  Code  sections  it  is  quite 
apparent  that  it  is  the  duty  of  a  trustee  to  isssjediately  invest 
all  funds  possible.   It  is  apparent  from  your  request  for  an  opin- 
ion that  In  your  jud^ent  the  funds  now  available  esnrsot  now  be 
■isely  applied  to  the  purchase  or  acquisition  of  additional  books 
on  econo-Tiic  and  political  subjects*   If  such  Is  the  conclusion 
of  the  Library  Coffimission  it  would  seea  to  me   that  there  would  be 
no  discretion  with  regard  to  whether  the  trust  funds  should  be 
investeu.   Such  funds  must  be  iatmediately  Invested  so  that  they« 
with  their  lncre>*Qent,  roay  be  later  used  to  oarry  out  the  teinaa 
of  tne  trust  with  rej^ard  to  the  purchase  and  acquisition  of  the 
bocks  in  question. 

If  these  moneys  were  not  Invested,  the  position  of  the 
trustees  would  certainly  be  precarious.  In  view  of  the  conclusion 
that  the  available  funds  cannot  now  be  wisely  applied  to  the  pur- 
chase ana  acquisition  of  the  booics. 


This  question  has  to  do  with  the  proposition  of  whether 
the  Library  Cosaaission  or  the  Park  Coaanission  should  aake  the  invest- 
ment* 

You  will  aot(?  that  the  decree  of  distribution  provides 
that  distribution  is  msae  to  the  City  and  County  of  tht  residue  end 
remainder  of  tlie  estate  to  be  used  and  expended  as  follows:  One-half 


'ior  the  scquisition  of  additional  books  on  •conomlc  end  political 
suojects  aati  one-half  lor  the  furt><«ir  &dornneat  of  iiolden  date  Park. 

s  trlbution  is  not  m&j»   bo  either  the  Library  Coaimlsaion  or  the  Park 
I  c>mjBlaBion.   Under  Hesolutlon  No«  2331  of  the  Board  of  Supervisors 
the  bequeat  v&a   acceoted,  and  both  the  Library  Cotamiasion  and  the 
Park  CoBBBisslon  vere  deslgixated  to  est  for  and  on  bebalf  of  the  City 
and  County  of  San  Fr^nclaoo* 

Under  the  clrcxi;m8t^$urices  it  would  appcaz'  to  me  that 
any  Inveatmenta  made  before  the  actvial  application  of  tL*  funua  for 
either  the  ecquisltlon  of  books  or  the  farther  adorcur-.ent  of  Gclcien 
Gate  ?)K«-k,  must  be  si&de  by  the  two  coaimlsslona.   however^  they  may 
act  Independer^tly  of  each  other,  so  long  as  they  a^^ree  «ith  respect 
to  a  final  conclusion.   For  ^xaraple,  the  Library  Cosimisaion  eaj 
decide  that  available  funds  shall  be  Invested  in  a  United  States 
War  Bond  of  a  specific  denomination.   The  Park  Cooaaission  asay  do 
iikawise*   Kach  s:ay  be  actln^j,  independently  of  the  oilier,  but  the 
result  would  be  the  detert&in^tlon  of  both  oojss&lasions*   Uader  these 
circi^aistaneeSy  of  ncoa»sltyy  the  inveatment  would  be  by  both  o^Mcarlasions* 

fberelore*  with  respect  to  the  m&nagement  and  investment 
trust  funds  and  assets  prior  to  utilization  by  the  Library  and 
jTk  CoBsaisslonsy  it  is  incu^ibitnt  upt-n  the  t»o  eoffimiasiona  to  act 
in  unison,  either  Jointly  or  separately* 

^  Should  It  become  desirable  at  any  time  In  the  future  for 

the  tvo  cojQffilssions  to  sepjurately  administer  the  assets  wiilch  will  b« 
ultimately  utilized  by  th^]/\W^W»^utlon  aioreaald  «>aj  oe  a?<seaded  by 
the  Board  of  ^upr^rvisors  to  so  provide*   In  the  event  tnat  the  ooQatlssioas 
should  desire  to  be  removed  as  trustees  and  replaced  by  the  Board  of 
Supervlson»  so  th&t  they  trill  no  longea-  have  to  administer  the  assets* 
tr^ls  may  be  aocoiaplishcd  by  an  appropriate  resolution  of  the  Board  of 
:?6rvi8ors*  pursuant  to  the  provisions  of  subdivision  (d)  Section  19 
o!  the  Charter* 


Section  2259   of  the  Civil  Code  provides  th&t  a  trustee 
must  use  at  leaat  ordinary  oare  and  diligi»nue  In  the  execution  of 

's  truat*   If  an  invesuaent  vi0r%   now  to  be  made  in  United  States  tar 
.  -Ids  I  cannot  pcroelve  how  ordinary  care  and  diligence  would  be 
lacking  in  the  execution  of  the  trust* 

It  is,  therefore,  my  opinion  that  if  there  were  any 
loss  oocasloned  in  th«  evidnt  tnat  the  Inveslmeni  were  made  in  United 
Statea  #;ar  Bonds,  liability  for  such  loss  would  not  fall  upon  the 
trustees* 

i^espeetfully  submitted, 

ipoi 

'Library  Cwnaission  CltY  ATv'  ■■    Y 


5471 

MtfTflfc     82     1943 

SUBJICT:      D««l£netlon  of  Duties  of 

Son-Civil  Service  Easployees, 

Gentleu.-©n: 

This  will  ftckno^lcdg*  receipt  of  your  resent  request 
for  an  opinion  where  you  ask  the  following  question: 

^   '  :        -y  the  Board  of  Psrk  Coramlesioners,  with 

t:.   .,  ,i-nt  of  the  Supe.rlntenijent  of  Parks,  cietersiine, 
esaign  and  designete  the  duties  of  non-Civil  Service 
employees  luider  its  jurlsdlstion  without  snld  deter- 
mination, esai^'rnraent  or  desip/natlon  of  duti^^s  being 
subject  to  revision  or  approval  b.  the  Civil  Service 
CoTTEnisslon,  provided  th»t  the  cutiea  assigned  and 
designated  in  no  way  oonllict  with  the  duties  already 
assigned  to  positions  under  Civil  Service 'r** 

Section  lil  of  the  Charter  provides  in  part  as  follows s 

"The  cosaslssion  shall  likewise  classify  all  other 
positions  or  other  place  of  e3iploi,'ment  in  the  city 
and  county  service  specifically  exempted  from   the 
civil  service  provisions  of  this  charter,  but  which, 
by  the  provisions  of  section  151,  thereof,  are  made 
subject  to  claBsiflcfttion  for  sslary  staadardisatioa 
purposes  on  tI->  h&Fls  of  duties  snct  responsibilities 
of  the  employment,  and  tra?.ning  and  experience  re- 
quired. The  civil  service  coaimlssion  shall  be  the 
Judge  of  such  claaslficatioo," 

It  will  be  observed  tmt   the  above  charter  provision 
requires  the  Civil  Service  Coanflission  to  classify  even  non-Civil 
Service  positions  (with  a  few  exceptions  which  are  not  here 
Involved)  on  the  basis  of  duties  and  responsibilities,  for  salary 
standardization  purposes. 

Section  142  of  the  charter  provides  that  all  positions 
in  all  departments  and  ofilees  of  the  city  and  county  when  the 
compensation  is  paid  by  the  city  and  county  si^£ll  be  tncluied  In 
the  clesslfiicd  civil  service  of  tbe  city  and  county,  and  shall  be 
filled  from  lists  of  eliglbles  prepared  by  the  Civil  Service 
CoiEBealssion,  *   ith  a  certain  llaaited  nuKber  of  exceptions  there 
stated. 

These  ch'^rter  provisions  i\ake  it  clear  that  after  a 
department  has  drafted  •»  statement  of  the  proposed  duties  of  a  non- 
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eiviX  acrvlce  position*    it  mast  be  «abaiitte<i  to  the  Civil  Servis* 
CooaBlsaicn  for  its  ex&j2iln!^tlon  and  *pproTftl» 

This  is   so  beoeuset      First   -  und»r  section  142  of  th© 
ehArtsr  it   it$    the  duty  oi    the  Civil   Service  CcMtaBlssion  to  fill  all 
positions  In  th&  city  government,   as  therein  defined,   irois  civil 
service   lists   («ith  certain  limited  exceptions)     Before  passini;  on 
the   proposed  duties  of  a  non-civil  service  position,    the  Civil 
Service  CosiSiXssion  must  be  Sbtislled  that   there  are  not   included 
therein  certain  functions   end  respcuslbllities  which  are  be:yond 
the   scope  of  the  non-civil  service   uositions,   as  allowed  by   the 
charter  end  wMch  sjore  properly  belong   in  the  bands  of  a  civil 
service   eisployee,    and:   Second  •  as    the   Civil  Service  Coas&isslon 
must  fliake   its  reconwaendetlon  for   stilary  standardization  purposes, 
of  even  the  non-civil   service   positions,    it  ssust  be   satisfied 
that  the  duties  as  listed  properly  describe  the   functloiis  per- 
lora^d  aiid  are  within  the  purview  of  the  non-civil  service  Job 
allonred  by  the  citarter,   upoa  which  to  predicste  its  salary 
reeoasaendstion  for  salarj    standardisation  purposes* 

The  question  brre   submitted  seeks  to   assusie  that   the 
stateaaent  of  duties  as   prepared  by    the  Psirk  Coxamlasion  does  not 
conflict  with  any  of  the  civil   service   charter  reqairaiaents   -  with- 
out having:    first  submitted  the   stateiaent  of  duties   to   the  Civil 
S&rviee  CoBxsilssion  £>r  its  exairdnation  and  approval*      vVe   cannot 
subscribe   to   this    assumption,    because  neither  the   Pork  Cosffliission 
nor  any  oth€tr  eoiaai salon  is  privl leafed  to  set  up  a  state^sent  of 
duties  for  a  civil  service  or  non-civil  service   ijosltion  and  then, 
without  subsiitting   the   stateeient   to   the   Civil  Service   Coiamissionf 
just   proceed  to  assume  that  tlie   statement  of   duties   is  correct 
and  is  in  full  accord  with  all  of  the   civil  service  rules,   regu- 
lations  and  charter   provisions. 

You  are,    therefore,    advised  that  a  propostid  statement 
of   duties  of  a  non-civil  service  position  must   be   first  submitted 
to    the  Civil  ;:>ervice  Coaaaissicn  lor  its  ex&DJlnHtlon  and  approval, 
and  it   cannot  be  assumed  without   such  prior  sulwiission  to  the 
Civil  Service  Cofflmisaion  that   the  proposed  stater.ent  of  duties 
as   thus   prepared  is   not   In  conflict  with  any  of    the   civil  service 
rules,   regulations  or   cthaxter  provisions* 

iieapeotfully  aulxnltted* 


TC:  CITY  ATTO«h'£Y 
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Iteroh  22,  1943, 


SUBJECT  I     CoDK^iencino  Tate  of  Probationary 

P«i»lod  for  Appointee  In  iMiromed 
i;ank  of  Police  Bejatrtniont* 

This  will  aokiicwledi^  reeeipt  of  your  request  for  an 
opinion  vbereln  you  state  that  tliO  irobatlojiory  ::)Grlod  for  all 
a.>point«uifeft  in  tlie  unifonsed  ranks  of  the     olioo  :.  oi>artc»9nt  is 
one  ^'ear*     You  further  state  timt  under  the  civil  service  rules 
tlm  appointlni^  officer  vmy  porsait  an  applicant  to  begin  votis.  with- 
in ten  days  of  Ma  certification,  without  furtlier  action  by  the 
C^OBfeaission*     You  ask  whether  the  year  probatioxiary  period  coststeaces 
to  run  frora  the  date  (1)  of  certification  by  tiie  Civil     orvice  uom- 
ciisalon,  or  (2)  tlie  date  the  applicant  oocsaenced  work  (asajtoing  it 
was  within  the  ten  day  period)? 

SccticMi  14B  of  the     barter   a'ovides  in  x^art  as  follows s 

"iuiy  appolr^tmont  to  a  position  declared  nerm- 
SttHit  by  toe  cii^l  service  eosiKiiselon  shall  bo  on  pro- 
bation for  a  period  of  six  monteis,   provided  that  tiie 
probatitmary  period  for  (mtx^nce  poaltioos  in  the  un- 
ifoztti  rank  of  the  police  departsient  sliall  be  for  cx» 
y^tr*     At  any  time  Airing  the  probationary  i^rlod  the 
appointing  officer  nay  teaninate  tlie  appointeisent*" 

The  obvio  a  r)VivpoaQ  of  a  probationary  ^jeriod  Is  to  give 
the  departsaent  head  an  oppm^tunity  to  ol>8erve  the  ei^loyee  while 
on  tlie  job,  mv&  to  be  tims  able  to  satisfy  himself  ^fmt  the  es^loyee 
can  satisfactorily  r-erforsa  the  worfe.     It  is  not  conceivable  how  this 
jnnrpose  would  be  aided  by  dating-,  tlio  ^mamncesmnt  of  tlie  urobationary 
period  frcm  tiie  d^te  the  civil  service  eeonnission  oertifiee  tlm  appli* 
cant  to  the  jol>>  -  ^ere  the  applicant  ssay  not  acttially  roport  for 
duty  and  cocasisnce  work  for  several  days  tlaoreafter*     On  tiie  other 
hand  to  date  the  i>robationaa?y  r-oriod  from  the  date  the  esiployee 
reports  for  duty  and  coGjmences  work  and  when  he  and  his  t;ox^  say 
be  observed  and  mitehed,  wonld  be  quite  consistent  with  the  charter 
purpose* 

YcRi  are  therefore  advised  that  the  coESRioncins  date  for  the 
running  of  the     robationary  ,'9riod  for  an  appointee  in  tiie  iinifornjod 
rank  of  the     olice  lepartnent   (under  the  circusistanoes  as  related 
in  this  opinion)  is  tlie  date  when  the  appointee  reports  for  duty 
end  o^moenced  work. 

Hespecti^ally  subsaitt^, 

lltvU  service  CeBBsissicax  CITY  ATi'mWB 
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SUBJECT t   In  re  5Rlary  of  (lerk  of  i«mnlcipal  Court. 

TMa  will  acknowledge  receipt  of  yotu*  request,  for  an 
Ob>lnion,  wherein  you  s^Kte  that  you  reeeiveti  a  letter  from  sr. 
J.  t  •  (oillne  (as  of  |;he  time  he  still  wae  cleric  of  the  unici- 
pal  Court )«  wherein  lie  called  attention  to  ttxe  fact  that  under 
the  wage  schedule  aobpted  for  Uie  poaltlon  pf  clerk  of  the  :«u- 
nielpal  court  by  tijue  aoard  of  v,upervi8ora  iiior  the   xiacal  i/B&r 
1941-42, the  e&lar/  he  was  allowed  for  that  poaition  was  set  at 
4470  p«r   month,  whereas  the  State  Law  provided  for  e  compensation 
of  ^bQO   per  Konth  for  such  a  position.   Xpu   ask  whethtr  tx  e  com- 
pensation set  by  the  State  Law  Is  applicable  to  this  position? 

OPIWIOS. 

On  Au  uet  17,  1931,  I  had  occasion  to  advise  you  upon 
this  very  sai&e  issue.   I  tiimn   concluded,  after  a  thorou^^h  in- 
vestigation of  the  la«f,  that  the  compensation  of  the  cleric  of 
the  .^lunicipal  Court  is  that  as  set  forth  by  the  ctate  Legisla- 
ture.  And  in  that  opinion  I  cited  ti:e  leading  case  of  Slapsoa 
V.  Pavne,  79  Cal,  App.  780,  wherein  the  court  held  that  the 
salaries  oi  the  attaches  of  the  /IxmicipaX  Court  of  Los  Am^eles 
could  not  t^e  fixed  b^  the  t^oard  of  Supervisors  of  Los  An^telea 
County,  and  that  therefore  when  the  aboard  had  fixed  the  salary 
of  a  deputy  clerk  at  ,175  per  month,  and  U^e  Legislature  had 
fixed  it  at  ^225  per  fflonth,  said  clerk  was  entitled  to  receive 
the  salary  fixed  by  Uie  Legislature. 

My  opinion  on  this  subject-ntatter  has  not  changed. 
As  a  natter  of  fact,  the  aforementioned  case  of  oiiapson  v «  '^ayne 
(supra)  has  been  since  cited  by  our  appellate  courts  with  ap- 
proval.    In  the  case  of  County  of  Los  Anfe.eles  v.  Industrial 
Accident  CoHMoi salon,  12^  Cel.  App.  12,  l7,  the  court  there  said 
as  follows t 

"In  the  case  of  L^iiayson  v.  Pay,  e,  7W  Cal, 
App.  780  (2bl  Pac.  324),  where  the  tsoard  of 
Supervisors  of  Los  Angelee  county  fioui^ht  to 
fix  the  salary  to  be  paid  to  an  attache  of  the 
municipal  co\u?t  established  in  the  Git,>  of  Los 
Angeles,  it  was  held  th6t  the  board  was  with- 
out po«er  to  fix  the  salary  of  such  court  at- 
tachee  and  poinieu  out  that  the  status  of 
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cX«rk8  and  other  aiLachea  of  tjhe  municlDal  court 
must  not  b«  confused  with  ti.o|j  at   the  count;  clerk 
and  his  deputies,  vho  are  coyiuit;  officers.  This 
ease  appears  to  bo  the  only  ea»e  reported  Involv- 
ing the  status  ol  attaches  of  tiie  municipal  covirt. 

You  are  therefore  advised  (.hat  the  compensation  as  set 
forth  under  state  L«v*  of  ^bOQ   per  jkonth  for  the  position  of 
clerk  of  the  Kunielpal  Court  is  the  cojr.pensatlon  to  which 
J.  F.  Colllna  la  entitled  durih^  the  period  of  tima  he  acted 
as  clerk  of  t^ie  Municipal  Court  of  the  City  and  Count/  of  San 

franc I SCO. 

/ 

£[«i^{>actf«(ll;  submitted. 


//i. 


-Hh 


City  Attorney. 


Civil  Service  '..ooaaiasion. 

#9 
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Mftreh  2o,  1945. 


Slf&JECT:  Is  recent  Cri&rter  Ac:^eadiB9at  providing  for 

limited  teaure  «p.>ointm«iit  applicftble 
revroactivelyt 

aentlemea : 

xlxis  will  acknowledge  receipt  o£  your  recent  request 
for  ftQ  opinion  wherein  you  ask  wiAoti^er   the  recent  a'nendineut  to 
the  Ciiftrter   (ijaction  146.1 ),   providing  for  liisited  tenure  appoint- 
2&entfi  can  be  applied  rei^roactlvely. 

QPINIQH. 

Uncier  the  provielone  of  tection  14S  of  the  Charter  It 
is  provided  Uat  no  non<>civil  service  emergency  appoixttment  can 
be  made  for  a  periad  in  excess  of  ninety  days  in  any  fiaoal  jeer* 
Under  this  section  of  the  Charter  any  non-civil  service  emergency 
appointee  who  works  in  excess  of  tliis  ninety  day  period  in  any 
fiscal  year  cannot  x>ecov€!r  pay  frosa  the  city  for  any  such  services 
beyond  ti*e  ninety  day  period.   Xour  retiuest  itself  recognised  this 
to  be  a  fact,  and  the  very  clear  language  of  the  c  lorter  provision 
leavee  no  rooxa  for  any   doubts. 

I  had  occasion  to  render  ttn   opinion  on  this  veiry  sub- 
ject to  the  I^epartKent  of  Public  HealtJi  on  July  'tib,   1^40,  and 
cac:e  to  this  si^e  conclusion. 

he<ognl»inj|.;  that  the  city  cannot  pay  a  non-civil  service 
emergency  employee  for  any  work  perforttied  for  the  cit;^  beyond  ninety 
days  in  any  fiscal  ^ear,  ;^oa  seek  to  be  advised  whethar  any  such  es» 
plo^ee  who  rendered  wore  than  ninety  da^s  service  in  one  fiscal 
year,  beiore  the  paesatj^e  of  tectlon  14o.l  of  the  Charter,  can  re- 
cover pay  for  k,..ch   extra  work  now  by  virtu®  of  the  limited  tenure 
provision  added  to  the  Charter,  i.  e.,  can  the  "limitec  tenure'* 
amendment  to  the  Charter  {14u.l)  be  applied  retroactively?   I'hia 
section  reads,  in  part,  as  follows: 

"fectlon  145.1.    hen  in  time  of  war  de- 
clared by  the  Congress  of  the  United  states  eli- 
gibles  are  not  av&ilable  for  uopoliith.e-nt   froai 
registers  established  ttirough  the  regular  exam* 
ination  procedure  as  provided  tmder  section  14& 
hereof,  the  civil  service  coa&t.ission  laay  qualify 
applicants  ior  wartime  appointments  to  entrance 
positions  through  inforssal  mid   non-competitive 
tests.  ;L^uch  tei>ts  and  appointments  resulting 
therefrom  shall  be  governed  solely  by  the  provi- 
sions of  this  section  and  toy   rule  of  the  civil 
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"service  conuoiselon  adopted  pursuant  thereto  and 
the  teats  shall  be  adequate  in  the  judgment  of 
the  civil  service  commlaslon  to  determine  the 
capacity  of  applicants  to  perform  the  duties 
of  the  positions  to  be  filled  pending  creation 
of  lists  of  eligiblee  through  the  regular  exam- 
ination proceaure  as  provided  in  section  x45 
hereof.   Appointments  made   under  the  provisions 
of  this  section  shall  be  designated  ♦limited 
tenuie  appointments'  and  may  continue  only  until 
registers  of  eligibles  are  established  through 
the  regular  exajnination  procedure  provided  in 
section  145  hereof  but  in  no  event  to  exceed 
six  months  beyond  the  cessation  of 
Applicants  who  qualify  for  limited 
pointments  \inder  the  provisions  of 
shall  be  appointed  to  positions  in 
priority  of  filing  applications.  Limited  tenure 
appointments  may  be  terminated  by  the  appointing 
officer  at  any  tlrae  for  lack  of  work  or  funds." 


hostilities, 
tenure  ap- 
tnls  section 
order  of 


The  appointn-ient  here  under  consideration  was  a  non-civil  ser- 
vice eiaergeney  appointment,  and  not  any  such  appointment  as  was 
contemplated  under  the  "Limited  Tenure"  amendment  to  the  charter. 
The  "Llmltea  Tenure"  ar,iendment,  by  its  very  terns,  contemplates 
the  creation  of  a  special  list  of  persona,  eligible  for  such  ap- 
polntrrients,  after  having  given  them  an  Informal  and  non-competitive 
te&t.   It  does  not  blanket  in  non-civil  service  emergency  appointees 
as  "Limited  Tenure"  appointees,  and  much  less  can  It  be  applied  retro- 
actively to  simply  authorize  the  payment  of  moneys  to  one  who  worked 
as  an  emergency  non-civil  service  appointee  beyond  the  ninety  day 
period  allowed  in  one  fiscal  year  prior  to  the  date  section  145,1 
of  the  charter  became  effective. 

You  are  therefore  advised  that  section  145.1  of  the  charter, 
providing  for  Liaiited  Texiure  appointioents,  cannot  be  applied  retro- 
actively, and  it  cannot  be  the  basis  for  payini;;  raor.ey  to  one  who 
worked  as  an  emergency  non-civil  service  employee  beyond  the  ninety 
day  period  allowed  in  one  II seal  year, prior  to  the  date  section 
145.1  of  the  charter  becasie  effective. 

Respectfully  submitted. 


JNO.J.vJ'TOuLP. 


(iity  Attorney. 


Board  of  Supervisors. 
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March  30»  1943« 

SUBSW&Tt     iAst  ifiy  for  ^ubllciitlcm  of 

Proposed  ra*dgot  and  Appropriation 
ordlmuaee* 

r«ar  sirt 

This  offiod  is  in  recolpt  of  ^our  araqusst  Tor  an  opinion 
as  follows t 

*«iill  you  please  Inform  ua  as  to  what  is  tl» 
last  day  for  the  piiblicatlon  of  tiia  p.ronosed  bvbdget 
and  appropriation  ordinance  for  tlis  fiscal  year  194S- 
1944,  if  til©  said    >ropos0d  budget  and  apT>roi>riatlcai 
ordlnoTioe  are  transmitted  by  the  l^ayor  to  the     oard 
of    uperviaors  on  April  1st  and  presented  to  the 
lioa.v€L  at  its  roguliir  laoetine  o^  Stooday,  /tpril  Sth'v'* 

OPIKIOH 

&eetlo«i  13  of  the  Charter  of  tlie  city  az%d  County  of  :?an 
Franeisoo  p3?ovides  in  imrt: 

"Except  as  otberteiso  provided  in  tJiuls  ciiarter, 
or  by  ordinance,  notice  of  tlie  title  or  tli©     xrport  and 
subject  -mtter  of  eadi    roposed  ordinance  vrtiich  is 
iiitroducod  and  referred  to  conanitto©  slmll  be  published 
•laithin  three  dnya  after  its  pres^it&tion  to  the  board 
and'  a  copy  of  such  proposed!  ordnance  sliall  "be  kept  " 
available  for  inspection  in  tlie  office  of  tlie  alsTk  of 
the  board." 

Section  72  of  the     iiarter    rovides  that  the  proposed  appro- 
prlatlMi    rdiirssnce,  tocotiaer  with  tiic  :)roi>osed  budget  "sball  be 
piiblished  as  required  for  ordinances", 

and  budget  are 

Vhorefore,  if  this  ordinance /l»»    iresexsted  to  the  ^>ard  of 
Superviaora  at  its  regular  j.ieetinr^  on    .jiril  5th,  tine  last  day  for 
publioiition  win  be  April  8th,  since  the  first  &lj  is  excluded  and 
the  last  day  included. 

Eespectfully  sulsaitted^ 


Controller  GTSX  ATSmSBS 


;  J 
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Uaapoh  3X,  X943« 

StnSJBCTt     Whether  a  Ueetrnv  ot  tim  yotirmaeaat 

5^t«m  by  falllxig  to  Kddopoalt  o*  to 
flftk*  Provision  for  Modopoait  whMi 
Rdonterlne  tho  JJervice  laay  at  a 
llAter  i  ate  rx^iike  such  ^ladsposit* 

l<«ar  Sir  I 

'i.'Ms  offiod  1»  in  receipt  of  youp  requdst  for  an  opinion,  as 
foll(»nit 

"Bi  l&A3r«  X942|  an  osiployee  of  tl::»  Municipal  luiil- 
way  rosignod  anc  received  thQ  rafund  of  the  acoinmlatad 
oontributions  atatiding  to  Ms  credit  iu  tho    .otir^oaMd^ 
^ystffisi*     He  remtared  the  service  of  tbm  city  as  a  po~ 
liei^an,  on    eptesiber  SX,  X042* 

"Upon  receiving  notlee  of  reentry  in  city-service, 
the  l^etlres»ent  orrice  furnished  him  with  a  redeposit 
Xstter^  F42B,  a  copy  of  isiiieh  is  enoXosed*     ilie  eea^lo^o 
exeotited  the  loirer  part  of  thia  fora,  flXling  in  ♦do  not* 
in  the  spaoe  provided »  andl  thus  elected  not  to  laake  the 
redeposit* 

"Section  227,  Article  S,  Part  I  of  tlio  hruniciial 
Code,  covering  witl^irawaXs  oi'  accuxxuXated  contributlcms 
and  rodepoalts,  provides  that   *if  a  iseia^er  upcm  reenter* 
lag  the  ivetireeHmt  syatesn  after  a  tex^lnation  of  lils 
BWBltorflhlp  shaXX  not  ^aake  audi  redeposit,  1^  siiall  reenter 
as  a  new  miQi^Smr  without  cx^sdlt  for  any  service,  and  tho 
rate  of  lii»  contributions  for  future  shears  slsalX  bo  the 
norsaX  rate  provided  for  in  action  232  of  this  Article 
at  Ma  age  of  reentraneeU     Xhe  letirement  office  pro- 
ceeded under  the  queted  provision,  to  fix  and  certify 
to  the  i'oXloe  i  epartesent,  a  rate  of  contribution  baaed 
on  the  riiKireat  a^  of  the  ^muSsQT  at  aeptenfber  31,  1042 • 
Contributions  imve  been  deducted  at  thia  rate* 

"The  employee  ooi3smmicated  with  tlse    ietirement 
SystiHi  tinder  date  of  i.^arch  IG,  1943,  stating  that,  while 
dae  to  firianoiaX  <iifricultioa,   -ie  was  not  abXe  to  xaake 
tlje  redeposit  when  he  reentered  the  sei>vice,  lie  now  is  in 
a  position  to  malot  it,  and  asked  thi^t  lie  be  allowed  to 
do  so» 

"You  are  requested  to  acvise  tiie  r.etiraaent  T^oard 
wlaether.  In  the  light  of  tho  foregoing  facts,  a  redeposit 
now  can  be  accepted  fron  tiie  «B5>loyee  in  question*" 


§t 


'ihe  p«rtln©iit  porti<wx  of  Section  2ir7,  Article  3,  Paart  I  o£ 

tli»  ^funielpal  Codo  rea£0  as  follows < 

"Any  EMseiMap  nay  re^doposlt  In  the  retireiiiont 
F^^nd,  In  oij©   (1)  ai«®  or  in  rsot  to  oxoeod  six  (6)  month- 
ly or  t«el?«»   (12)  ttefldL-aonthly  pa^'Moxtta,  an  asiount 
eqiial  to  tmt  which  ho  wltiidrow  tbarefrcaa  or  froia  its 
I>3?ed0C0S3or  at  tli©  last  tanainaticKi  of     is  laea^craMp. 
If  a  sieo^or  upon  ro-anterlng  tJa©  uotiroaont  -iyattta 
after  a  term!  nation  of  liis  r»Ei>©rshlp  slmll  not  isalco 
auch  re-dcpoolt,  he  shall  ra«>enter  as  a  new  aoadscr 
without  credit  for  any  service^  and  tb©  rate  of  hie 
contribution  for  future  ;5©ara  shall  be  the  nonaal  rate 
provided  for  in  ^^cti<»i  232  of  tliis  Aarticlo  at  Ms  a^e 
of  re^entranoe,  »  *  *  «♦" 

It  will  be  noted  timt  the  meis3>er  xauet  sia^  a  redeposit  upco 

oxiterin^  the  Ketirenent  System  after  a  temdnation  of  nia  swambermip. 

There  is  a  further  provislcm  timt  upon  reentering  ti»  -e- 
tirroiOKfc    'yatea  a  wbsS^&v  saay  tm2m  a  redenoalt  in  o^>  luiap  man  or  in 
six  monthly  or  ti^olire  a^al^aont^y  pa^senta«     In  the  inatant  c^ise  tlie 
aani^er  did  not  only  fall  to  make  a  redofxcsit  in  a  lump  avsm.  or  to  pro- 
vide for  montMy  or  a^ni-moathly  paytaents,  but  actimlly  si^ied  a 
stat3::iont  to  tiie  effect  that  v»  did  joot  desire  to  redeposit  aoci^sAlated 
contributions  • 

It  is  believed  tlmt  a  fair  reading  of  the  section  ratfalree 
a  aeiaber  upon  reentering  t\-m  service  to  raa^  an  electicai  as  to  whether 
the  xxBs^D^T  desires  to  redeposit  or  v^:iether  he  desires  to  so  in  as  a  new 
moistoer.     ihe   inforraation  contained  in  yota?  request  for  an  opinion  ticf- 
isitely  iiidicates  that  the  «^loyse  elected  to  go  into  tlie  sorvice  as 
a  new  nies&>er,  not  only  by  falling  to  reder>osit  or  to   ?ro\-ide  for  ro- 
deposits,  but  by  actually  indio^ins  in  writing  Uis  doaire  not  to  re- 
deposit. 

You  are  theroforo  advised  that  iirader  the  cirouastances 
a  saesjber  laay  not  after  a  period  of  zsearly  six  r^onths  elect  to  rede- 
posit* 

Eeapectfully  yours, 

Hetiresnent  Board  CI3?Y  AlfTORlEr 

~i6 
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lK*ch  31,  194S. 


S&UfWOfft    Whether  the  Afr»n&m»nt  to  r^etlcm  161 

or  tb©  obtti tor,  Koiatlng  to  the  Con- 
tinuance of  uontritTutioiie  In  the  l<e* 
tiroE«sat  ;;y3t«a,  .i^ffectiTe  January 
1943  i  ooimcta  tlm     h-lo     octlon. 

Deep  2i»« 

aiiis  office  1«  in  x^oeipt  of  yo«p  reqoest  for  an  opinion, 
as  follows: 

"Section  161  of  the  Ohaytor.  aa  a  p.  roved  by  the 
-rotors  In  November,  3S40,  and  ratified  h^  the  Logis* 
l&txire  in  1941,  i^xmitted  vsssS^ra  of  tbe  KetiroMfiEt 
i  ytitea,  who  vera  absent  from  tjtoty  by  re&soa  of  military 
eervloe,  to  elect  to  continue  to  contribute  to  the  He- 
tiXNKae^     ysten  during  such  absence*     iTr^  electicm  vae 
re^[ulred  to  be  mk&o  within  four  months  after  tlse  be- 
ginning of  tlie  abaonc^,  or  f^lthin  fo^jir  m^^nths  after 
tiie  effective  date  of  tho  axaeiaded  aoctlon  161*     sceie 
failed  to  act  within  the  fo'ar  :aonths»  period* 


"An  araended  section  161  wae  approved  by  tlae 
voters  in  Hov^siabor,  1942,  and  ratified  by  the  l^egia- 
latia^  in  Jansuary,  1943,     ihls  ajaeiKled  section  carried 
the  foar-^ontha*  limltati^i  <m  eleotior^  to  continue 
contributione* 

"I  i^mll  ap.jrociate  it  if  you  will  advise  tl» 
RetlroaiBnt  i^o&rd  as  to  whether  the  ai^3»^od  section  161 
of  the  Gbarter,  effective  in  January,  1943,  pmMBmo  the 
JCm^jf  semths  w^ithln  wiiioh  an  election  niay  be  :m^,  with 
respect  to  imabeT*  wi«>    loiwlttod  the  f oiir-month»  *  to  run 
against  tinoa  under     oction  161  aa  it  stood  -^rior  to  the 
mmofBrnent  effective  in  January,  1943,     In  otitaor  -smrds- 
are  th»a»  nead»era  granted  four  raasiths  frosa  tlie  effoctive 
date  in  1^13,  in  wiil<^i  to  malce  the  eleotiffla*" 

;3i©otion  161  of  the  Charter  of  tlie  city  aisfl  Jaunty  of  San 
Francisco  vaa  aaeTHHed  to  extend  the  acope  of  rach  section  to  met2d>era 
of  certain  branches  of  tlia  military  service  not    >rovld»d  for  previous 
to  the  esMBidBient  of  such  section*     In  the  a^nondraent,  homiver,  there 
was  no  rirovlsion  for  extending  tlyo  fjeriod  of  tlcMi  of  ea^loyeea  nAiO 


tm&  tho  ricpit  to  imlco  their  election  by  virtu©  of  a    •reviotui  ^seisd- 
ssMunt  to    action  161^  wiiioh  beoaHis  effootlve  <m  Jammry  16^  I941* 
A«  emotion  161  r^^a  at  that  tinie  a  vx&&beT  «nui  obliged  to  elect 
within  four  Kijritha  tUfter  Jaoxxary  16,  1941,  <m»  isltliia  four  ssootihs 
aTter  tlse  begl  nnSag  of  }:iis  absenoe* 

Xt  wo-ild  bo  ««11  to  note  timt  ty  isrjooltioa  Ko»  SS  definite- 
ly provided  for  the  ai?»?id8»nt  of  ejection  161  j?olatiiic  to  oontlrmoua 
aervioe. 

Tkm  langaa@9  in  tim  follovd.r<£s  caaoa  iruiioatea  tImt  wbm  an 
to  a  statuto  is  laad^e,  t^rjue  balanoa  of  the  statuta  i^mRlsm 
vitiKmt  ci^aaga* 

la  tlibB  case  of  ?S  PIJB  v«  =5En'^L,  201  Cal#  116,  at  p&^ 
118,  tl»  ootjrt  saldt 

"la  Itolted.  state*  v.  BMdMHl^  80  Fed.  74S.  754, 
it  «ra8  said:     •  li©  very  fai^  ISbat  the  prior  act  is 
a^iseniSed  demoiiatrataa  tlse  lx^t«QEl^  to  oimnge  tlie  pre«oj£^ 
iating  law,  anfl  tlio  presiBantlon  lauat  be  that  It  waa 
is^ei^^d  to  oimni^  t!ie  statute  in  all  tbe  particulars 
toaohlng  wliich  v«  find  a  Hiafcorial  clmn@e  in  the 
XeyD,ptft©e  of  tlie  act** 

**mm?e  eliaa^s  bave  bean  introdoovA  1»7  amez^d- 
x^nt,  it  la  not  to  be  assusMid  that  tbey  were  withotit 
^mmX&it  utR^ll^  an  intent  to  emn^  tlm  law  la  inferred.' 
(la  re  >egr®g^ti«»  of    ohool  :i strict  iio.  58,  34  Idaho, 
222,  000  Pac«  138#)     In  Kleger  v#  ilarriiigton,  102  (>r» 
605,  203  Pao*  576,  580),  It  was  said:     »By  asjeradins 
that  statute,  tho  le^^slatxire  desaonstsated  an  Intant 
to  chan^  the  pre-exiatlng  law,  an^  th3  pro3iaapti<ai 
oEust  be  tlmt  it  was  Intezided  to  eii&ngd  the  sseasisig  of 
tfa»  statute  ia  all  tl»  ^i^tieulars  wlierein  there  Is 
ft  xfiaterial  chjua^  in  tlie  Xaxig^uge  of  the  aiaejr^ded  act*' 
To  tlie  msao  effect  are  the  rollowliig  autJiorltios: 
.pririj^ficld  Oo«  Vm  s^alton,  95  :.;o»  Api>#  526,  09  ;.>.      • 
477$  V^xS^f  V.  garr,  01  Mo«  App«  IC;   :  loroe  v#  Oouaty 
of  :  oXaao,  68  Cal.  App.  465,  469,  217  Pac.  b45} 
r.hearw?  v»  B'laimery,  68  Cal«  App.  91,  04,  £2G  Pae» 
549 ).« 

m  tlJse  caee  of  PSD^OW  v.  BVHES  IBOS*,  76  Oal.  App.  546, 
at  34B,  the  court  used  the  follo»ing  laa^m^i^s 

•»'ihe  ineorpw«.tian  of  the  statute  In  the 
eede  cannot  be  aald  to  imvo  a  gjreater  effect  upon 
its  leaning  tlan  an  aoendsaenft  thereof  woi;tld  have  liad* 
ihere  a  statute  Is  eioended,  tlne9  parts  which  are  not 
altered  are  to  be  eonaldored  as  Imving  boon  the  law 


#8 

STam  tho  tlr^  when  thaj  veve  ©tmct©d,»     (r>an  Joaqtiin 
etc.   irr.  Co.  v#    "tovlnsoa,  1'4     al«  221,  254  (128 
Pac*  924)*}     *To  arrive  at  tba  leglslatlv©  intent  tlie 
orlgiiicl  . r-i^oso  and  object  of  tlie  legislatioa  wast 
b©  e<>nsider«d. »     (Kaoh»y  v»  Moftt,  25  Oal»  App»  HO, 
115,  142  Fac»  1082,  1064.)      » Ordinarily  it  is  the 
rule  that,  vsi^n  tho  Ifor-sKikjjxg  power  distinctly  stcites 
its  design  in  th/&  enac^sient  of  a  particular  statute, 
no  rocm  is  left  for  conotmietion.^     (Coulter  v»  lool, 

187  OtO..  101,   185,  201  i  ac.  120,  122.)      »xhe  statute, 
like  all  statutes,  muBt  be  read  in  view  of  theevidyent 
purpose  of  the  leg^islature  in  its  etmctsamrt**     (ril- 
linjgfMoa  v#   .  elohL,  179     &!•  656,  656,  178  Pac.  512, 
514.  )•♦ 

Ala©  in  tiie  ease  of  QM^"M  "V*  ^.Tm^MS,  20B  Cal.  649,  at 
661,  the  coort  saide 

"w'e  ttSQS  bsive  a  situation   here  the  new  act 
revisea,  asieRds  ai^  repubXishea  t)i&  title  and  every 
section  of  the  for*a®r  act.     We  aiae  he^-m  a  situation 
ttiiere  practically  all  the  £»;ibstajr^lve   >rovislona  of 
the  original  act  have  b€^n  reenaoted  by  the  amendat<»py 
act.     t?i:^er  this  situation,  b^   virtue  of  the  well- 
lanSsr stood  rule  of  statutory  inteorpretatlon,  all  pro- 
id-eions  of  tho  origirml  act  oiaitted  fram  tho  new 
enactment  are  repealed,  while  a  t  the  ayi@  time  the 

ortions  fToroof  not  altered  are  i^nsi<aerwa  as  imvlng 
5een  ti}jo  Xaw  xYeci  the  tlm  they  were  emoted  and  ^d 
new  i;revialcne  are  eonsji^ered  as  h^-.vix>^:  been  enaetod 
afe  ti-^e  tism  of  the  aBaftnaapat.  (■  ol.  c^^.  see.  ^^> 
IHley  V.  ^kvene!^  19S  dal.  4Sl,  2ES  Pac.  2755  VaUejS 
etc.  vJo.  v»  Heed  orobard  Co.,  177  Oal.  249.  170  Pac. 
426j  Sail  Joaquin  etc.  ao.  t.  Stevinsai,  164  L^al.  221, 

188  rac.  924j  Ustate  of  l^artln,  153  Cai,  225,  94  lac. 
1053j  23  Cal.  Jtar.,  p«  699,  sec.  S?.)** 

You  are  t>^refore  advised  t}mt  in  ▼lev  of  the  lan^aa^^ 
lised  in  syJsraltting  iroposltlcm  ho.  53  by  the  Fioard  of  :>up«nrisor« 
to  the  qualified  electors  of  tl3y©  City  anfi  •"eunty  of  :*an  Fwuiciseo. 
that  it  was  only  intended  to  ^aend  <»»rtain  portions  of  'Motion  161 
of  the  Charter,  and  further  in  view  of  the  langu£^G«  of  the  above 
el  ted  ea00s,to  t>ie  effect  that  the  original  statute  reraalna  without 
eimae»  «hen  an  amendeaent  h&a  bee«  nade,  j&o.  are  advised  that  an 
ttaployee  who  was  qualified  to  elect  to  ssake  contributions  and  failed 
to  do  so  wltiiin  the  period  provided  by  :5©ction  161  as  it  reed  previoue 


to  the  aaaoKkdiflozLt  or  Joixmrj,  1943,  im.»  wkivoA  his  right  to  wtSm 
contribiatioEUB  by  ^»  failure  to  cosily  with  tl®  urovislona  of 
Section  161  of  the  obart^^* 
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3478 


April  2,  1943. 


SUBJECT:      In  Re,   Taking   of  Treasure    Island 
by  tixe  Federal  viovernraent . 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  to  the  present 
status  of  Treasure  Island  insofar  as  the  actual  title  to  tills 
property  is  concerned. 


OPIKIOK 


It  is  needless  for  rue  to  call  your  attentioii  to  the 
position  of  this  'iffice  toward  the  actual  taking  of  Treasure 
Island  by  the  Government,   Acting  under  Instructions  from  the 
Public  Utilities  Commission,  an  agreement  was  entered  into 
with  the  United  States  Navy,  under  date  of  February  3,  1941, 
whereby  the  Navy  was  given  the  use  of  the  Island  until  June 
30,  1941,  with  the  rlt,ht  to  renew  this  use  annually,  on  the 
same  terms  and  coxidlt ions,  \intil  June  30,  1946, 

Notwithstanding  the  existence  of  this  agreement, 
during  the  month  of  April,  1942,  the  Federal  t^overnraent,  acting 
under  the  direction  of  the  Assistant  Secretary  of  the  i«'avy  and 
through  the  United  States  Attorney  General,  commenced  proceed- 
ings in  the  District  ^ourt  of  the  United  States,  in  and  for  the 
Northern  District  of  California,  Southern  Division,  to  cordemn 
tne  property  for  naval  purposes.    With  the  filing  of  tiie  com- 
plaint, the  Uovernment  filed  a  Declaration  of  Taking  and  the 
Federal  court,  pursuant  to  the  statute,  entered  a  judg^uent  as 
follows: 

"HOW,  THEfiEFORL,  IT  IS  ORDERED,  ADJUDGED  kW   DECi^EED 
that  all  right,  title  and  Interest  In  said  tidelands  (the 
Island  being  referred  to  as  "tidelands")  and  submerged 
lands,  known  as  Treasure  Island,  more  partlc\J.arly  described 
as  follows:   (Here  follows  description.) 

"and  the  fee  simple  title  to  all  Improveruents  thereon  and 
appurtenances  thereunto  belonging  vested  in  the  United 
States  of  Aierlca,  and  the  ri  ;ht  to  Just  corapensation 
therefor  vested  in  the  porcons  entitled  thereto,  upon  the 
filing  of  said  Declaration  of  Taking  and  aepositing  In  the 
keglstry  of  this  Court  the  sum  of  FORTY  FOUR  THOUSAND  EIGHT 
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HUNPRED  ONE  AKD  RO/lOO  DOLLARS  (f 44, 801. 00),  as  here- 
inabove recited;   that  said  lai.ds  are  dee^ned  to  nave  been 
taken  and  coxidemned  for  the  public  use  of  the  plaintiff 
a«  authorised  by  law  and  are  necessary  and  suited  to  said 
use;   that  just  compensation  for  the  takia^  of  said 
lands  shall  be  ascertained  and  awarded  by  Jud^ent  hM^rein. 

"IT  IS  FURTHER  ORDEIiED,  iSDJUDGED  AM)  DECh££D   that 
the  United  States  of  ^morlca  and  its  agents  are  entitled 
to  ixamediate  po&sesslcn  of  the  above  described  property 
and  defendants  and  all  persons  in  possession  of  said 
property,  or  claiiaine  an  interest  therein,  are  hereby 
ordered  to  surrender  said  property  forthwith  to  the  United 
States,  and  this  cause  is  laid  open  for  such  further 
orders  and  decrees  as  may  be  necessary  in  tiie  premises," 

Contained  In  the  Complaint  in  Condemnation  is  the 
allegation} 

"That  tnere  are  sufficient  funds  now  available 
with  which  plaintiff  can  and  is  authorized  to  pay  just 
coiapensation  for  the  lands  sought  to  be  tai-.enand  con- 
demned heroin  in  whatever  sum  may  be  ultimately  awarded 
in  this  proceedinj^  for  the  taking;  of  s  aid  lands  and  any 
damaaea  resultint^  therefrom."" 

I  quote  this  particular  portion  of  trie  Complaint  for 
the  reason  that  Section  258c,  United  States  Code  Aamotated, 
and  found  on  pa^e  53  of  tne  1942  Supplement  to  Title  40  of  said 
Code,  provides  as  follows: 

"Action  under  section  258a  of  this  title  Irrevocably 
conuaitting  the  United  States  to  the  payment  of  the  ultimate 
award  shall  not  ha  taken  unless  the  chief  of  t).Le  executive 
department  or  a^;ency  or  bureau  of  the  "^overament  empowered 
to  acquire  the  land  shall  be  of  the  opinion  that  the 
ultimate  award  probably  will  bo  within  any  limits  prescribed 
by  Congress  on  the  price  to  be  paid." 

Section  258b  of  the  same  title  provides: 

"No  appeal  in  any  cause  under  section  358  of  this 
title  nor  any  bond  or  undertaking  given  therein  shall 
operate  to  prevent  or  delay  the  vestin^o  of  title  to  such 
lands  in  the  United  states." 

Subdivision  (5)  of  Section  258a  of  this  title,  found   i 
on  page  49  of  the  Code  above  uantioned,  provides: 

"Upon  the  filing-  said  declaration  of  taking  and 
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of  the  deposit  In  the  court,  to  the  us©  of  the  peraorit 
entitled  thereto,  of  the  aiaount  of  the  eatimated  com- 
pensation stated  in  said  declaration,  title  to  the  eaid 
lands  in  fee  simple  absolute,  or  such  less  estate  or 
interest  therein  as  ia  specified  in  aaid  declaration, 
shall  vest  in  the  <Jnlted  States  of  i^morica,  end  said 
lands  shall  be  deemed  to  be  condemned  and  taken  iiar 
the  use  of  the  United  States,  and  the  ritiht  to  juet 
compensation  for  the  same  snail  vest  in  the  persons 
entitled  thereto;   and  said  cotnpensation  ahall  be  ascer- 
tained and  awarded  in  said  proceeding  and  eatabilsned  by 
judgment  therein,  and  the  said  judgment  shall  include, 
as  part  of  the  just  compensation  awarded,  interest  at  the 
rate  of  6  per  centum  per  annum  on  the  a:riount  finally 
awarded  as  the  value  of  the  property  as  of  the  date  of 
taking,  from  said  date  to  the  date  of  payment j  -«•  *  ->" 

The  several  courts  of  the  United  States  have,  from 
time  to  time,  construed  these  particular  provisions  of  the  United 
States  Code.    In  t  e   case  of  UlUTED  STATES  v.  EIGIITY  ACRV^  OP  ^  . 
LAKD,  etc.  26  Ped.Supp,  315,  in  construing  the  provisions  of 
Sections  258a  to  258e  of  the  above  inentioned  Code,  the  United 
States  District  ^ourt  held: 

a 
"Statute  authorizing  entry  of  judgment  on  d  eclara- 
tion  of  taking  by  United  States  in  condemnation  proceed- 
ings is  constitutional." 

We  need  not  go  far  afield  to  r;et  the  Last  expression 
of  the  United  States  Circuit  Court  of  appeals  for  as  lata  as 
January  14,  1942,  in  a  case  on  all  f oui s  with  the  case  we  are 
now  coasiderint;,  the  Circuit  Court  of  Appeals,  speaking  throxigh 
Circuit  JuG^^e  Garrecht,  held  in  CITY  JF  OkciLAliL- »   v.  UI^n'L'D  STATES, 
124  Fed.  (2nd)  959,  a s  follows; 

"Upon  the  filing  of  the  declaration  of  taking 
and  the  making  of  the  deposit  the  court  6ntt3red  a  judgment, 
finding  tiat  the  requirements  of  said  statute  had  been 
complied  with,  and  decreeing  that  in  accordance  with  the 
terma  and  provisions  of  the  statute,  title  nad  vested  in 
the  United  States;   tnat  the  lands  were  deemed  to  nave 
been  conde/aned  and  taken  for  the   use  cf  ti^e  United  States, 
and  that  the  right  to  just  compensation  lad  vested  in  the 
persons  entitled  thereto,  to  'be  ascertained  and  awarded   j 
in  this  proceeding  and  established  by  judgment  herein 
pxxrsuant  to  law'." 

This  case  involved  the  taking  from  the  City  of  Oakland 
of  tldelanda  refillod  for  port  purposes  and  is  the  last  express- 
ion of  tne  Circuit  Court  of  Appeals  on  the  subject  and  the  facts 
being  identical  with  the  facts  of  the  instant  case,  I  take  it 
that  it  is  decisive  of  our  controversy.   Attached  to  the  deci- 
sion are  notes  on  all  of  the  sections  from  United  States  Code 
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Annotated  which  I  have  hereinbefore  cited  so  a^ain  I  say  the 
case  is  directly  in  point.   ^n  application  was  made  t o t  he 
Supreme  Court  of  the  United  States  on  certiorari  but  the  court 
denied  the  writ  and  remanded  the  case  to  the  Circuit  Court   :• 
of  Appe  al  with  the  entry  of  the  final  Judgment . 

You  are  therefore  advised  that,  in  my  opinion,  the 
judgment  entered  in  the  Treasure  Island  case,  and  the  Declara- 
tion of  Taking  and  the  deposit  of  ti\e  amount  estimated  to  be 
the  value  of  the  city's  interest  in  the  property  (which  is 
undoubtedly  incorrect),  vested  title  to  this  property  in  tlfi 
Federal  Government  and  if  tLe  city  desires  to  litigate  the 
acticm  its  only  recourse  is  to  prove  a  fair  and  reasonable 
value  of  its  interest. 

There  has  been  some  question  as  to  what  would  happen 
if  a  judgment  was  entered  in  favor  of  the  city  which  could  not 
be  met  by  the  Federal  Government,    I  have  qioted  and  enumerated 
the  sections  of  the  United  States  Code  governing  this  subject 
of  the  right  of  a  defendant  in  an  Eminent  Domain  action  in  which 
the  United  States  is  a  party,  to  obtain  a  jud£;;nfant  for  the 
value  of  the  property  taken.   These  sections  have  been  commented 
upon  by  the  District  Court  of  Lae  Eastern  District  of  Illinois 
in  the  case  of  KESSEL  v.  A.  SMITH  &  CO.,  16  Fed.  Supp.  953,   In 
this  case  the  court  said: 

"Section  2 58a  of  said  statute  provides,  in  part, 
as  follows: 

"'Upon  the  filing  said  declaration  of  taking  and  of  the 
deposit  In  the  court,  to  the  use  of  the  persons  entitled 
thereto,  of  the  amount  of  the  estimated  ccmpeneaticn 
stated  in  said  declaration,  title  to  the  said  lands  in 
fee  simple  absolute,  or  such  less  estate  or  interest 
therein  as  is  specified  in  said  declaration,  sixll  vest 
in  the  Unitea  States  of  Arfcrica,  and  a  aid  lends  shall  be 
deemed  to  be  condemned  and  taken  for  the  use  of  the  United 
States,  and  the  r  Ig  ht  to  Just  co-npensation  for  the  same 
shall  vest  in  tne  persons  entitled  thtretcj   and  s  aid 
compensation  shall  be  ascertained  and  awarded  in  s aid  pro- 
ceeding and  e  stabliSi^ed  by  judgment  therein,  and  the  said 
judgment  shall  include,  as  part  of  ti^e  Just  o   ppensetion 
awarded,  interest  at  the  rate  of  6  per   centum  per  aa  num 
on  tne  amount  finally  awarded  as  the  value  of  the  property 
as  of  the  date  of  takinij,  from  said  date  to  the  date  of 
payment;   but  interest  shall  not  be  allowed  on  so  much 
thereof  as  shall  have  been  paid  into  the  court.   No  svun 
so  paid  into  the  court  shall  be  c..ari;Gd  with  ccmmlssions 
or  pouncatje. 
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"»Upon  the  application  of  the  parties  in  interest, 
the  court  may  order  that  the  money  deposited  in  the  court, 
or  any  part  thereof,  he  paid  forthwith  for  or  on  account 
of  the  just  co.apensation  to  be  awarded  in  seid  proceeding. 
If  the  compensation  finally  awarded  in  respect  of  said 
lands,  or  any  parcel  thereof,  shall  exceed  the  amount  of 
the  money  so  received  by  any  person  entitled,  the  court 
shall  enter  judgment  against  the  United  States  for  tne 
amount  of  the  deficiency, » 

"The  order  of  taking,  pijrsuant  to  the  statute, 
vests  in  the  £;overnment  the  title  to  the  land  upon  the 
finding  by  the  court  that  the  government  has  paid  into 
court  for  the  use  of  the  owners  of  the  land  the  a:noant 
estizaatod  to  be  just  compensation  for  the  land  taken  and 
veato  in. the  persons  entitled  thereto  the  ri^ht  to  Just 
co.T.pensation  for  the  land  to  be  ascertained  and  awarded 
in  the  pending  oonderanation  proceeding  and  establisned 
by  judsmont  therein,  including  interest  at  6  per  cent, 
on  any  part  of  the  sward  in  excess  of  said  payment  into 
court  from  the  date  of  the  'taking'  to t  he  date  of  its 
paynient  • 

"It  thus  appears  that  the  United  States  is  irrevo- 
cably bound,  having  taken  poasession  and  title  to  said 
land  under  said  statute  and  order*  of  co  irt,  to  afford  to 
the  persons  entitled  thereto  Juat  eompensation  for  the 
lands  so  taken,  including  interest  on  any  deferred  payment 
thereof;   such  compensation  to  b»  ascertai  led  and  established 
by  a  judii-nent  in  the  pending  condemnation  proceeding. 

"The  title  to  the  lands  having  been  vested  in  the 
government  and  the  ri(jht  to  just  co.ipensation  txaving  been 
vested  in  the  persons  entitled  tuereto  by  order  of  court 
under  provisions  of  the  statute  at  the  request  of  the 
government  as  part  of  its  proceedinyis  for  the  acquisition 
of  the  land  by  condemnation,  the  government  has  no  ri^ht 
hereafter  to  abandon  tbe  procaodlng.   The  irrevocable 
commitment  of  the  United  States  to  pay  tho  ultimate  award 
in  the  pending  condemnation  procoodin.Sj  whenever  the  United 
States  proceeds  under  the  statute  in  questio]!  is  f\r  ther 
recognized  in  statute  by  tho  provision  in  section  258c: 
♦Action  under  section  258a  of  this  title  irrevocably 
committing  t  e  United  States  to  the  payment  of  the  ultimate 
award  shall  not  be  taken  unless  the  chiof  of  the  executive 
department  or  agency  or  bvireau  of  the  'Government  empowered 
to  acquire  the  land  shall  be  of  the  opinion  that  the  ulti- 
mate award  probably  will  be  within  any  limits  prescribed 
by  Congress  on   the  price  to  be  paid. '   The  opinion  of 
Josephine  Roche,  Acting  Secretary  of  the  Treasury  of  the 
United  States,  that  the  ultimate  award  of  damages  for  the 
taking  of  the  property  in  question  will  be  within  the  limits 
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prescribed  by  Con,;ress  to  be  paid  as  a  price  tuerefor, 
la  filed  In  wrltln;^  here  as  part  of  the  declaratioii  of 
taking.  Trie  statute  having  been  complied  with  and  the 
plaintiff's  rights  taken  thereunder,  the  coverninent  is 
Irrevocably  bound  ret^&rdless  of  whetiiOr  or  not  the  ulti- 
mate award  is  within  any  limits  prescribed  by  Congress 
on  the  price  to  be  paid. 

m 

"Section  253e  likewise  recognizes  the  Irrevocable 
nattire  of  the  •takin/^'  and  the  Obligation  to  pay  the 
amount  ultimately  awarded,  and  specifically  I'.akes  pro- 
vision for  demolishing  existlriij  structures  and  erecting 
buildings  or  public  work  thereon. 

"That  secxjre  provision  is  -nade  by  the  statute 
for  the  ultimate  oayment  to  the  plaintiff  of  just  co;;ipen- 
sation  for  hi?,  pro;}Grty  ascertained  by  due  per  cess  of 
law  seems  beyond  reaaonable  questiori." 

You  have  also  submitted  to  me  H.R,  1692  which  deals 
with  appropriations  for  various  naval  purpoaes,  and  youaak 
what  effect  this  bill  has  on  tie  pending  litigation. 

An  examination  cf  this  bill  shows  that  It  is  an 
itemized  approprlatior  bill  of  approximately  tl, 256, 607,000,00 
In  which  the  various  activities  are  feirly  uell  itemized.   The 
bill  has  been  amended  to  provide: 

"Provl  ed  fxirther,  Thst  prior  to  the  acquisiton, 
by  leaae  or  otherwise,  of  any  land  under  authority  of 
this  Act,  the  Secretary  of  the  i'^avy  shall  r-p  ort  to  the 

I'-^vOnate  and  House  ^^avf.l  Affairs  '-'ommj.ttees  all  such 
prospective  acquisitions," 

I  em  of  the  opinion  that  tnls  bill  does  not  apply 
to  Treasure  Island  insofar  as  the  acquislt  ion  of  land  is  con- 
corned.    It  may  apply  Insofar  as  Improvements  or  buildings 
are  corjoerned  bx\t  under  the  law,  as  above  stttted,  I  am  of  the 
opinion  that  Treasure  Island  is  now  owned  toy  the  united  States, 


You  are  advised  accordingly. 

Respectfully  submlted. 


VA  -»;  •i^li* 


CITY   ATTvKiiEY. 
To   - 

The   **ayor 
Copies  to  - 
Public  Utilities  Commission 
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April   7    1945 

SUBJ£CTt  Public  Welfare  Departaent  h&a  legal 
Authority  to  Adnjlnistor  full  aid  to 
Keedy  Children  in  sill  Clasaiflefttlons. 

Gentlemen] 

We  ere  In  receipt  of  a  request  for  an  opinion  ea 
to  ehethep  or  not  an  ordinance  is  necessary  to  transfer  froai  the 
JuTenlle  Court  to  the  Ptiblic  welfare  DepRrtment  the  ad.'niniatrtttlon 
of  aia  to  needy  children  olaaslfled  as  ehole  orpn&ns,  lllegitL'sate 
children,  children  of  deserted  fethers,  children  of  mholly  Inosp- 
aeitated  fathers,  and  such  other  needy  childreii,  other  than  half 
orphans,  who  ere  eligible  to  assistance  unuer  Section  1500  of  the 
lielfare  and  Institutions  Code,  who  have  heretofore  been  receiving 
aid  tlirough  the  Juvenile  Court. 

£  P  I  N  I  0  K 

Section  1500  of  the  i^elfare  and  Institutions  Code 
defines  needy  children  as  follows: 

See,  1500.   "Heedy  children"  defined.   As  used 
in  this  chapter,  ^needy  chlldrea**  m»fin»   the 
following  needy  minor  persona:   orphans,  helf- 
orphans,  abandoned  children,  or  children  o£   • 
father  who  is  incspacit-^ted  for  gainful  work 
by  permanent  physical  disability  or  is  suffer- 
ing froa  tuberculosis  In  such  a  sta^^e  that  he 
cannot  pursue  a  gainful  occupation. 

It  is  apparent  from  the  l8n(<,ufige  of  this  section  that 
no   distinction  is  Ksde  as  to  classification  «•  all  such  children 
being  considered  as  needy  ehlldrea. 

Section  61,1  of  the  Charter  sets  forth  the  establishaent 
of  our  Fublic  feelfrre  Deptrtaent  and  defines,  among  other  things,  its 
duties  and  functions,  under  subd.lv  is  ion  3,  of  ssid  charter  provision 
as  adopted  by  the  Board  nf  Supervisors  under  date  of  January  IB,  1937 
and  ratified  by  the  legislature  as  of  Aorll  14,  1©57,   The  language 
of  subdivision  3,  defining  the  powers  and  duties  :>f  said  l^ublie 
Welfare  Department ,  proviaes  as  follotvs: 

Subdivision  8,   Said  Public  Vselfare  Department 
shall  exercise  all  of  the  functions  exercised 
by  the  County  VVelff^re  Department  end  by  the 
Citizens'  Emergency  Helief  Cosanittee  as  the 
8<tme  exist  at  the  titr^e  this  aaiend;%erit  is  ap« 
proved  by  the  Legislature  of  the  State  of 
California  and  shall  perform  such  other  duties 
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and  iifiv«   such  ot^.er  function©  «e  /afiy  "bt  &utnarls«d 
by  the  JSoard  of  ii^ipervlsor*  of  th©  Citj  and  t-ountj 
of  S«in  FTfcnciseo  or  required  by  the  G«;v«rna»nt  of 
tti«  United  St«.tes5  or  t.e  3tat«  of  California  cr   any 
dopartaicnt  or  anency  t.ereof. 

It   Aould  appear  frost  SubdiivisiOi'   3  ebovf  od  tijat 

te«  public   ^alfar©  D«parttj«nt  Is  i:;iveri  under  tne  ^.  ..  r  only 

«acb  power*  as  the  Couaty  Welfare  pey&rt:«»nt  had  under  tne 
ordinance   cre&tir.g   lt»        This    ordln&neo   is  Ko,   Q642    ("iew  Series) 
and  was  passed  on  i-jeptember  25,   1929,  arid  tne  pertinent  portion 
of  It  reade  as  followai 

"It  shall  be  the  duty  of  the  County  iuelfaro  Tepart- 
aent  to  Invest  Itjate  for  and  on  behalf  of  t^*e  iwaard  of 
Supervleors  ail   persona  who  are  recelvln^3  or  who  nay 
hereafter  apply  for  financial  aid  froai  the  City  end  County 
by  reason  of  old  age,  bllndnees  and  needy  half -orphans 
end  shall   report   Inwritlri^  to  the  Board  of  Supervisors 
tne  result  of  such  ir^vestl^^ation  mid  recosurjeridations  as 
to  grantirig  or  refusing  any  such  application," 

It  would  t  iieref ore  appear  that  the  ordinance   Is  not 
broad  enouj^h  to  Irielude  all  those  mentioned  In  section  1500 
of   tt}.e  v.elfsre  and   Institutions  Code  arid  tz  '     '     ■  tiiem  under 
tK   jurisdiction  of  tne  Fubiic  Welfare  Uepar-        v,    t;'^e  Soferd 
of  Supeinrisors  should  eorfer  upon  tr*«  Public  iVelfare  i:«pertHiont, 
as   provided  hy  Section  S  of  tiis  Charter,    tee  sddil '        "  ;:<ra 

necessary  to  car«  for  those  iisentlonod  in  gectior.  : 
Welfax'e  and   Institutions  Code. 

1  a«  enelosing  you  an  srdtnarce  which,    if  adopted  by 
turn  iioard  of  Su-pervlsors,   wfill  copfer  this  adtUtloaal  authority 
and  if  you  i!?lll  recoEEsencI  it  to  the  Board  I  am  quite  s-ore  it 
will  acco-apllsh  tive   purnopc  wi'.icfe  you  desire* 

Very  truly  yours. 


To  t}«  • 

Public  J,0XtatT*  liepartmsnt. 

Copy  to  - 

Juvenile  "^oart 
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BILL  NO. ORPIh'ANCE  NO.  

(nerles  of  1959)  

ADTHORIZINJ  THE   PUBLIC   WELFAliE  lEPART^OKT  To   MAKE  TliE   KECEiiSAirZ 
ISVi-,STICATlJKS  AND  RECOKf^NDATlOKS  TO   'r!-.E    BOARD   OF  SUPEKVISORS   UPOH 
T^uE   APPLICATIO:  S   FOR  RELIEF   OR  AH)   FU^M   THE  CITY  MB  COUKTY    OF  SAN 
PRAKCISCO  BY  Al'.L   lihEDY  ChII.DRi.IJ  AS   TVi:    TKHM   ''KI::ErY   CKHJ-iRLK"    IS 
DEFIHEL  BY  SECTJOK   1600  OF  TIIE   ft-ELPAIiE  AKD   EiSTITUl'IuKS   CODKj      AN 
EMERQi<KCY   ORDIKAKCE. 

B«  it  ordained  by  the   People  of  the   City  and  County  of  San 
Francisco,   as  follows t 

Section  1.        Pursuant  to  Section  9  of  the  Ci-artor,    in  addition 
to  tiie  pwwers   and  authority  now   conferred  on  the    Public  Welfare 
Department    of  ti:e  City  and  County  of  San  Francisco  by  law  or  by 
ordinance,    the  iioard  of  Supervisors   of   said  City   and  County  does 
hereby  confer  on  said  Public  V;  elf  are   Department   the   rl,i;ht    and  duty 
of  r-iakinc   the  necessary   i..veatisations,    and  reports   to  the   Board  of 
Supervisors   on  all   applications   for  relief  or  aid  from  the   City 
and  County  of  San  P'roncisco  made  by  all  needy  children  as  the  term 
"needy  children"   is   def  it  ed  by  Section  1500  of  tte   Vielfai^e   and 
Ins t  ituti  ons   Code • 

Section  2.        All   such   investigations   shall  be   ...ade  promptly 
and  recoim.iendations  :.i&de  to  the  iioard  of  Supervisors  in  the   same 
manner  as   all   other   invest ijjat ions  and  reports  are   made   in  otr.er 
cases  now  beia^;  handled  by  said  Public   Welfare  Departmmt,   and  the 
i>oard  of  Suporvisors  shall  take   such  action  on  the  recojamendatioa 
of  said  Public  Welfare  Department  as  It   shall  deeia  proper. 

Section  3,       This  ordinance   is  passed  as  an  emergency  measure 
and  the  Board  of   Supervisors   does,   by  tlie  vote  by  which  this   ordin- 
ance  is   passed,   declare  that   an  actual  eaiergency  exists  which 
necessitates  this   ordinance  becoraing  effective  fortnwlth,   the 
nature  of  said  emergency  being  as  follows,   to-wlt : 

That  there  are  a  large  nuiriber  of  needy  children  in  the  City 
and  County  of  San  Francisco  who  are  entitled  to  roilef  -under   tie 
laws  of  ttas   State  of   California  and  said  children  are  not   now 
being  jlven  relief  by  the    Juvenile   Court   of  the  City  and   County  of 
San  Francisco  and  that   it   is   necessai^  for  the   preservation    of  the 
health  and  safety  of  said  children  that   provision  be  naue  forthwith 
to  afford  them  the  necessary   relief  to  which  they  are  entitled. 

Approved  as  to  Form:  RECOM^^NI!EL» 

PUi3LIC  WELPAKE  DEPAHTMKIIT, 

CITY  ATTORr;EY 

By 
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April  7,   1943. 


SUiJJL-CTs      In  Ft©,   Payswats  of  Sick  Benefit*  to 
Ceors©  ?.  Cullen,   now  hetlred. 

Dear  Sirss 

8omtliB«  ago  I  received  fro^a  yotu*  Coa«il»alon  •  request 
to  edviee  you  as  ta  wisetuer  George  F,  wullen,  who  ixad  been  from 
tiaie  to  time  employed  in  the  rerlous  departB*»nts  of  the  **unlel- 
pel  goveraaent,  wee  entitled  to  elx  nontliS*   slek  letve  ujidcr 
the  Sick  Leave   Ordinsnee  approved  by  your  ConBsaiation.  and  adopted 
by  the  j^urd  of  ^upervieors* 

The  records  of  this  office  on  tr-e  subject  show  tixet 
sir.    .-  ■'"^-n  was  ©siployed  ae  a  Blacksmith's  Holper  in  the  various 
depCi  V        te  of  tue  city  goveraKent  as  fcllowst 

Pr<»a  June  1,   1900  to  I;ece.TA>er  2,   1007,   In  tbe   Fire  fr    --^  .ont; 
Tvom  November,   ISOS  to  '•^rch  1912,   lu  tt^o  Street  Cle- 

Pepart,"a©nt,   i;ep6rt-;ient  of  Public   ai'orisj 
1924,   1325,   1926  fnd   to  Reptei^er,   lv27.    In  tae   Building  Eepalr 

J^uresiu,  tep&rtraetst  of  rubllc  :'fOrk«; 
SeptenS^er  12,  1927,   persjanently  ftppoiuted  to  Departmsnt  of   Public 

^>orks5 
Jftnu!ary  IS,   1932,   pursu&nt  to  provisiona  of  new  Charter,  ftutois^t- 

io&ily  transferred  to  i^urcbaaer  of  &uppllosj 
January  4,   liS36,   transferred,  &%  lUs  om\  request,   to   JKkbllc 

Utilities  Coarnissloiij 
l>eceaber  1,  1936  to  July  14,   1938,   on  glck   leave  without  pay. 

At  ti¥»  tiise  of  Wx't   Sullen 's  last  leave  be  was  in  the 
employ  of  the  Public  ''tllities  l>epartment  and  he  coitende  thet 
he  imd  coalng  to  bia,  under  Rule  32  of  the  Civil  Set  vice  CoMjai- 
Ission  providing  for  sick  leave,   an  additional  one   hundred  ei£:hteen 
days  sick  leave,       X'hls  has  never  besn  granted  to  faia,   tt«  Public 
Utilities  CoTaaisslon  taking  the  position  that  as  long  as  lie  had 
not  been  employed  in  tnat  department  for  aore  than  a  year  he  was 
only  entitled  to  two  '«?eek8  siok  leave.       Ur,  Cullon  liRs  asked 
that  he  be  allowed  the  eddltlonal  one  hundred  eighteen  days* 
eick   leave   at   ti.e  present  tisio. 


-2" 

Sectlo     163  of  tn#   Oiiarter  providcist 

"Ti^  Civil  Service  '      "      ,  by  rule  ai\d  subject 

to  tli©  approval  of    ui.e   .  j?<^rvlaors  by  ordir.enc*, 

«h&ll  provide  for  Itfaves  of  absence  gxuo  to  illness  or    dis- 
ftblllty»  whlcli  Ieav«  or  isaves  aay  b<.  cumulfetive,   if  not 
used  as  auti;orised,   provided  th&t  th6  «eevu»ul&ted  unusod 
period  of  sick  leave  »  fill  not  exceed  six  months  r«i;;ardless 
of  length,  of  sorvice,   »  «  «" 

Tlis  Board  of  Supei»visor8  ims,  by  Opdiii&nce  ^o,  4,0521, 
enacted  July  1,   1937,   provided  as  follows* 

* Officers  or  eaployees  who  are  in  the  service  of 
tlve  City  and  county  at  the  tias©  this  rule  takes  effect 
shall  be  entitled  to  an  accumulation^  ot  two  weeks*    sick 
leave  with  pay  lor  each  y(-ar  of  service,   lantil  the  maxi- 
acoa  of  six  sftonths*  aocixai^ation  t»B  been  reached;   *  ■»" 

I  know  of  no  particular  reaeon  why  an  aaployee  who 
has  served  in  several  departmerits  of  tr-.e  city  governrscnt  froa 
tlBtt  to  tis»  end  iisa  given  to  tiie  city  a  service  «rU.ch  would 
entitle  hla  to  two  weeks*    sick  leave  for  each  year  served  stiouid 
not  be  srantoti  tiiis  sick  leave  irrespective  of  the  fact  that  his 
tiiw  was  spent  in  more  tixan  one  departi.ier.t .       At  all  tijsses  tm 
was  eisplcyed  by  t/ie  city  aisJ.   th&refore  cosies  within  tte    qualifi- 
es t  Ions  provided  for  in  Section  153  of  ti^e  ^h«.rter  &nd  t.^^ 
ordinance  above   '^^.enticiied. 

Thare  is  no  quest  ion  but  that  iir.  C-ullsn  under  ordin- 
ary conditions  would  i;iav«  six  aontriS*    leave  cojsing  t  •>  him. 
How  laucn  of  tiiis  leave  he  tiSd  used  up  prior  to  his  ratireraent 
this   office  ^as  not  the  i^jear^s  of  asce;  taiain^  but,  of  cc;.;rse, 
your  office  aas  ail  tuerio  records  and  caxi  cneck  his   own  stateaicnt 
tijat  he  still  has  ozte  i:*uiidred  eighteen  days  of  leave  co:iln£;  to 
hin. 

You  are  therefore  advised  that,    in  ay  opinion,   i^iir. 
Cullon  should  at   tnis  time  be   ptid  whatever  ar,o^lnt  mlr.ht  be  due 
to  him  as  sick  leave  under  tiiS  Cijarter  and  under  the   ;:;rdirjance 
above  specified,   at  the  tiaie  of  his  retirement  froaa  the  service 
of  the  city* 

Very  truly  yours. 


To  the   - 

Civil  Sorvice  OosnULssicm. 

Copy   to  - 

Public   t-itillties  ConEnicslon, 
Chief  Adaluistrative   officer, 
George  F,  Cullen. 


fit    y^r-"^  ^     '"  -.      ^'f}   ' 
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April  8,   1043, 


SUBJICT:      In  FiO,   i.;usponelo:.   of  ;i;.;e    uitnlt 
for  jtjrvtrfenc©  ]e.ii>.plo^ia«at   J.n  tLe 
Unirorraed  l-'orce  of  ti.e  Pollco 
D«p&rtment« 

Dear  S Ir; 

I  have  your  letter  of  April  2,    1343,  wLlch  reads 
&a  follows t 

"I  &m  directed  "by  ttis  Civil  Sorvlcs  CoaKilssion 
to  reqiicst  &n  opinion  fi'-m  jou  as  to  tl.e  legality 
qT  ftmiOincing  an  exfc^niuetloi.  for  policecieri  under 
limited  tenure  «ppoiutr.-»e»t  unfior  w^.lch  poreoiiS  over 
35  years   of  sge  isrouli!  be  sdsiitted* 

"As  you  know,   an<ier  the  provision  of  tr.e  c:.erter 
eatabllshirig  llijilt&fi   tenurts   «ppoiit.-n©j;tif,    sacl.  ftppoint- 
a»nts  ere  for  tr.e  auretioii  ol   ti.e  w&r  only  faXi<3  occuptints 
aiay  not  acquire  perautnent   statue  wt;lle  serving  under 
such  appol;;tiajGnte»        Please  note  &iso  t  .at    It    l&  pro- 
vided in  section  14o«l  ttiat   such  tests  aud  6ppoliit-i©x\ts 
(liialted  tenure  appointae/.ts)   sr;all  i>e  t^overned  solely 
by  tne  provlslot.s  of  this  section  and  by  rule  of  the 
Civil  Service  ^'oauiasion  adopted  p-arsuent  taereto  and 
that  the   tests  shall  be  adeQvxate  In  tne   judiiraent  of  tlio 
Civil  Service  wommlssion  to  detervaine  tSi«  capacity  of 
appllcerits  to  perform  the  duties  of   tue  positlcns  to 
be  filled  pendlix^  the  creation  of  lists  of  eli^ibles 
throu^jh  t}i«  rejjiuler  ex^/iiaatlon  procedure  as  provided 
in  section  146  of  t;.e  caait^sr," 


OPIKIOR, 


In  all  probability  the  proposition  wiiich  you  contend 
for  in  yo^JT  letter  is  correct  and  possibly  under  Section  14&.1 
of  the  Giifcrter  you  i^ave  powe  s  broad  enoiie^ii  to  satLorlse  you 
to  set  up  suoli  qualilic^tlcns  as  you  deem  proper  in  limited 
tenure  sxaral nations,   Kowevor,  In  view  of  tiic  vei-y  positive 
provisions  in  t^e  c...arter  as  to  the  &i;e  limit  for  the  entrance 
grade  of  the  unifor^^sed  ranks  of  tne  i-'ollce  I  apartment ,  It  sight 
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txs  held  tiist  you  would  hav«  to  ©xiiaust  ovory  •ffurt  to  obt&in 
eandldl£^t«s  witnin  th«  Ago  liidita  provided  for  In  Section  145 
oi"   tixe  Cnurter, 

Th«trefore,    I  deea  it  safer  to  i&ve  tne  Mayor  issue 
A  proclamation  -under   tae  eaergency  powei'e  giveii  to  him  by 
Section  25  of  tne  C;i:iiirter  whicti  will  sa«p«nd  ti*   age  ll.-nit 
for  the  doratloii  in  this  limited  tenure  oxfi.nlnatiori  fear    the 
entrance  grade  of  the  uniforr^d  rank  of  t;:e  Police  LeiMrtment. 
I  t;eve  prepared  sacii  a  proclaj^iation  which  i:\as  been  3tc;ned 
by  the  Mayor  end  I  enclose  you  a   copy  of  the  same, 

I  would  soi^iTeet,  however,  that  particular  care  b« 
taken  in  the  piiyalcsl  Qxes;i;.fcti^ri  of  candidatee  under  thJa 
now  procedure  for  t;.e  rofejon  ti^-t  as  eoon  as  a  pcraon  is 
appointed  luider  tne  limited  tenure  appoiiitment  he  becocnos  a 
aeaa>er  of  the  Leptirtment  tind  is  entitled  to  his  pension  rlf^fets 
if  killed  or  injiired  In  the  dlscLarj,;©  of  his  diitiee  e^ncl  you 
BEust  bear  in  mind  that  injxu^  iiiciudes  illness  end  that,  under 
the  ordinance  of  ti^e  Board  of  Kupervisora,   deatn  fr-.<-i  heart 
attack  and  pneumonia  Is  presumed  to  have  been  in  t^^e  line 
of  duty.        Therefore,   particular  attention  should  be  jgiven  to 
the  heart  c.«  ditlon  of  those  who  mkke  application  for  ti^ese 
limited  tenure  exauiii.atioiis* 

It  S2^u  Id  be  very  definitely  sti  ted   in  tLt  is  of 

your  examiii&tioujfcnd  paeslbly,   caide  a  rule  of  your  c  don, 

that  appoint^nent  made  pursuant  to  liislted  tenux'e  exKminetions 
©aanot  in  any  e'rent  extend  beyond  the  duration  of  tue  present 
•ner^^ency. 

Very  truly  yours, 

— cm  m<mti^. — 


To  the  - 

Civil  Service  Comscisslon 

Copy  to  - 

Chief  of  Police 


n 


April  7,    1943. 

,    I,    tfi«  under  r,  l^evo  heretofore  declared 

tiiftt  a  pul„_-    _  ;  ..'£^©ncy  exists _ ..  _.....iv®8  unC  fchrofttena  tkie  Uvea, 

property  arid  vrelfaro   of  the  citlzene  of  tiio  City  and  County  of  Sen 
I'Tpancisco,  as  well  as  the  property  of  s&id  City  and  i  -,   all  by 

reason  of  the  war  between  tne  Axis  powers  and  tlie  Un- .  teues  of 

Anerlca,   an<5   I  now  declare  t^at   s&id  eitiergency  does  continue  to  exist 
and  does  ei^iet  &t  tu9  present  tine  6nd  tliat  by  reason  of  seld  emergency 
It  is  necessary  to  obt^^in  suitable  persons  to  £tot  as  r^iaber-s  of  the 
police  force  of  the  City  and  Coiinty  for  the  purpose  of  protectir^  the 
lives,   property  and  welfare  of  the  citizens  of  said  City  and  Cos^nty 
and  tiie  property  of  said  City  and  Co\inty,    and  I  do  ndb^  find  tri^t  by 
reason  of  the  exist  ins  eraer^jency  it   is  not   poacible  to  find  or  obtiiln 
persons  who  will  seinre   in  entrance  posltioiis   in  the  xmlfor.,ed  forces  of 
tiie  Police  Department  of  the  City  linc  County  of  S  an  Francisco  wiio  are 
between  the  ages  of  twenty-on©  years  and  thirty-five  yosrs  as  provided 
for   in  Section  145  of  the  Charter, 

N^jS,  THJ-RLFORE,  under  and  pursuant  to  the  power  and  authority 
vested  in  we  by  Section  25  of  the  OLarter,    I  hereby  suspend  tlie  pro- 
visions of  Section   145  of  the  Ci^rter  Insofsr  as  the  si.t.«  pertain  to 
the  age  limit  for  entrf.nce  pocsltions   in  the  unlfor^.sd  forces  of  the 
Police  r^ep&rtment  of  the  City  and  County  of  £  an  Francisco,   snd  cUreot 
,  ti.at  the  ai*e  lliait  for  applicants  for  entrance  positions   in  said  uni- 
forsTtOd  forces  of  said  Police  Department   shall  be  betx^een  the  ai^es  o  f 
twenty-one  years  and  fcrty-flve  years,   end  I  herobj    suuajaon  fros/j  t^iS 
citizens  of  the  City  and  county  of  S  &ii  Frtii.cieco  a  sufficient  nuitiber  of 
persona  between  the  s,:es  of  twenty-one  years  and  forty-five  ye&rs  for 
the  purpose  of  aervlng  in  the  unif or?aed  forces  of  the  S  an  Franc laco 
Police  r-«p&rtrTient,  aaid  service  to  be  contlrscent  upon  their  paasint;  a 
satiflfactory  civil  service  ejjanlratlon  to  be  h.eld  by  the  Civil  service 
Coisaiasion  in  eccoa-'d&nce  aith  the  provisions  of  Section  145*1  of  the 
Charter  as  enacted  on  Kovember  3,   1942.       Thi^t  ell  persons  acce;;t3iig 
oaployaent  pursuant  to  any  examiri^tlcn  held  by  said  Civil  Service 
CosmaiEsion  f  d  places   in  tne   uaifor*-iied  forces   wf  the   San  Fraii.ciseo 

Police  hepart  ,,;.-   shall  hold  their  respective  positions  only  for  the 
diaratloii  of  the  present  ejaergency  and  not  longer.       The  Civil  :c>ervlce 
Cosjraission  is  directed  to  hold  tb^   i*«qui»lte  examination  for  said 
employees  for  said  entrance  positions  in  said  unifor^jed  forces  of  t  ne 
San  Francisco  Police  hepartaent,   and  the  Chief  of  i'ollcc  of  said  depart- 
aent   is  authorized  to  appoint  fro:r.  any  list   procured  by  said  examina- 
tion to  be  held  by  said  Civil  hervice  Co^nMisslon  such  esaployees  »a 
may  be  necessary  to  carry  out  the  purposes  of  this   order,  all   in 
accordance  with  tlM»  bud^^etary  proceeds-ire  as   provided  in  the  cl:<£rter« 
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JMprll  13,  1943« 


SVBJSCSi    PUMiiaaer  of  Supplies  zafty  n^]^  PurclmseA 
cm  tbe   lasls  of  "Inforaaal  Bids**,  whm 
conditloos  of  an  AotuiU.  laastsr^mcy  ar« 
Bxistdnt* 


Pear  Oivt 


T} 


:hia  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  wherein  you  state  that  ^aa  P,jrciia»er  of  Supplies  contem- 
plates difficulties  in  gettinfi  adequate  supplies  tujder  owe  present 
system  of  biddini;  -  tli&t  the  ^oblje^ra  find  it  too  cuexbex^oete  to  be 
betbespsd  with  under  the  present  conditions  where  supplies  are  soaree 
and  eustomers  plentiful* 

You  furtlier  state  tiiat  the  Army,  riavy,  Fiarlne  Corps,  and 
oany  large  comorations  and  buaixiesses  «^'iich  SonaorXj  bad  systems 
as  eam^lic&ted  as  our  ami  are  now  doinj^  business  under  oonditions 
which  ignore  all  of  tlieir  old  rules  wit^  referonce  to  contz^ots, 
bonds f  sealed  bids  and  competitive  quotations* 

You  ask  what,  if  anything,  tbe  City  can  do  under  the 
Charter  to  B^et  the  impending  esergenej* 

ophiioh 

Our  Charter  has  establisbsd  a  whole  i  xweedure  tar  "InforsJil 
bids"  where  an  actual  emerf^ncy  exists*    Your  rec^est  does  not  assert 
that  an  actiial  ^[jergency  nresontly  exists,  but  does  indicate  that  an 
aotxuil  esaer^ney  Is  in  contetuylation* 

ihen  such  ^'actual  emereoney*'  does  develop,  such  as  to  cause 
the  city  serious  csj.fiiculty  in  filling  its  requiresssnts  under  the 
present  aystem  of  bidding,  tiwm  tha  following  portion  of  c  ©ction  88 
of  the  Jharter  would  be  applicable  t 

"All  ptOE'chases  sliall  be  by  written  purehase  order 
or  written  contract*     All  jwrclmses  in  excess  of  #1000  slall 
be  by  written  contrft«^.  ppovl^ad,  honrever,  that  on  the 
reeanaendation  of  the  dopartsient  head,  in  case  of  an  ooer- 
f^ncy  actually  existing,  the  puroisaser  of  sttpplies,  wirn 
the  approval  of  the  elbief  a&aii.istrative  officer,  raay  mals» 
suoh  uurchases  in  t}»  op«i  c^z^set  cm  the  basis  of  inf  onsal 
bids*     At  least  three  bids  or  quotations  shall  be  secured 
iB  ep«a  narket  pux»ehame  and  a  peraanent  record  of  all 
matiiSa.  i{iiotations  stmll  be  kept*     All  contracts  and    Tuz^haMl 
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ordors  In  ©xcoas  of  t^m  thcjuaajtid  dollars  ||2000.00)  for 
matoirial,  supjlios  or  oquipasBsat  nhall  roqulr©  th©  sig- 
nature or  the  chief  adninistrativ©  officer  in  addltioaa 
%Q  ti»  sifprnture  of  th©  ;;^jrchaa©r  of  arupoliea*     Tho 
T>ur«Sift3or  of  supplies  shall  not  enter  into  any  cojitraetj 
or  la  sue  any  j-.uroima©  order  unloss  tm  controll«r  shall 
certify  tliareon  that  amfficient  tmeactnabared  balanoMl 
are  slvbII^Ib  In  t}^  pro;?or  fund  to  moot  the  pasraont* 
undar  «uc^  p^arehasa  order  or  contraet  as  tliese  bacogiaQ 

You  are  therefore  advlsod  that  "iGformal  blSs",  as  above 
Indleatedy  oan  be  taken  by  the   \.rclm8or  of  Oup plies  wlien  oonditloirii 
0f  an  eiaergeney  are  "actually  existing*,  in  so  far  as  obtaining 
aup;  lies  for  ttss  Jity  xoider  tiae  present  syst«a  of  bidding;  is  con- 
cerned* 

-'..espactfully  yours, 

— .-it  AffditMr 


'?0i 


Chief  Adialnistrative  Officer 
CO  te  Furciiaser  of  Suppiisa 
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April  13  1943 


SUBJECT  J    Deposit  of  Trust  Pxmds,  by  Sheriff, 
in  Treasury  of  City  and  County. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion  as  follows : 

REQUFST. 

"For  many  years,  the  office  of  Sheriff 
has  deposited  in  banks  moneys  received  in 
trust  through  carrying  out  orders  of  the 
civil  courts.   £uch  moneys  are  received  in 
connection  with  executions,  attachments, and 
like  processes  emd  orders  of  the  Court, 

"In  view  of  the  provisions  of  Charter  ;-.ec- 
tlon  82  and  Political  Code  fiection  4292a,  the 
present  Sheriff,  the  Honorable  Daniel  C.Mxirphy, 
deeires  to  deposit  such  moneys  In  the  Ireaaury 
of  the  City  and  County  in  lieu  of  the  deposit 
thereof  in  private  banks, 

"Will  you  therefore  please  advise 

"1,   Whether  or  not  such  moneys  constitute 
public  moneys  within  the  meaning  of  Charter  Sec, 
82  and  Political  Code  See.  4292a,  and 

"£,   Whether  or  not  such  moneys  should  be  or 
may  be  deposited  vtith  the  Treesury  of  the  City 
and  County  in  conformity  with  citations  above?" 

OPIKION. 

Under  the  provisions  of  the  Political  Code  the  sheriff 
is  personally  liable  for  "trust"  moneys  coming  into  his  possession, 
as  is  here  involved  in  this  request  for  en  opinion. 

Section  4162  of  the  Political  Code  provides: 

"If  he  (sheriff )  neglects  or  refuses  to 
pay  over,  on  demand,  to  the  person  entitled 
thereto,  any  money  which  may  come  into  his 
hands  by  virtue  of  his  office  (after  deauct- 
ing  all  le^-^al  fees),  the  amovmt  thereof,  with 
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"twenty-five  per  cent  d&iaa.^e6,    and  Interest 
at  the  rat*  of  ten  per  cent  per  month, from 
the  time  of  demand,  may  be  recovered  toy  such 
person." 

And  under  the  provisions  of  Section  4022  of  the 
Political  Code, a  bond  Is  required  of  the  sheriff,  the  amount  of 
which  under  our  Charter  (Section  32)  Is  set  at  i, 50, 000,00, 

Hecessarlly,  with  this  personal  resi^onslblllty  of 
the  sheriff  must  go  the  corresponding  authority  to  cuntrol  and 
deal  with  these  "trust"  funds  In  such  a  manner  as  to  afford  the 
greatest  protection  and  security  both  to  the  rl^iihtful  owners  of 
the  "trust"  funds  themselves,  and  to  the  sheriff  diirln^i  the  time 
he  Is  charged  with  personal  responsibility  for  their  custody. 
This  Is  a  matter  conmltted  to  the  discretion  of  the  snerlff . 

Should  he  so  desire,  he  could  deposit  the  funds  with 
the  County  Treasiirer,  as  Is  allowed  by  the  general  provisions  of 
Section  4292a  of  the  Political  Code  which  provides  as  follows: 

"Every  officer  of  the  several  counties 
and  tGv.nships  of  this  state  must,  on  the  cer- 
tificate of  the  auditor  limnediately  (iieposit 
In  the  covuity  ti*easury  all  trust  moneys  offi- 
cially cooling  Into  his  possession,  ^uch  truat 
raoncys  so  deposited  shall  be  withdrawn  only 
on  a  w&LTraut  Issued  by  the  county  auditor, 
drawn  on  an  order  of  the  court  into  which  the 
mone^r  was  paid,  or  upon  requisition  of  the 
officer  depositing  the  same  in  instances  where 
there  are  no  cotirt  proceedings." 

In  view  of  the  fact  that  you  state  the  sheriff  is  de- 
sirous of  depositing  such  "trust"  funds  with  the  Treesurer  of  the 
City  and  Coujaty  of  S^n  i'rauclsco,  and  has  thus  exercised  his  dis- 
cretion, the  Treas\irer  of  the  City  and  County  of  San  irancisco  is 
authorized  and  empowered  to  accept  the  same  tinder  the  provisions 
of  Section  4292a  of  the  Political  Code, 

You  are  time  advised  that  such  "trust"  f\mds,  as  le 
hereinbefore  referred  to,  may  be  deposited  by  the  &i:.erlff  with  the 
Ireasursr  of  the  City  and  County  of  San  ffar.cisco. 

Respectfully  submitted, 

JNO.  J.  O^^OOLE 


TorController  City  Attorney, 

CO.  to  Sheriff, 


lo 
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5484 
April      21      194S 

SUBJECT!      Payment  of  Ssles  Tftx  on  Certain 
l^uipiaent  purchesed  from  the 
Stete   of  Californie. 

i>e»r  Sir: 

I  &a  In  receipt  of  your  letter  un<ier  dete  of  April 
6,  194S,  In  which  jou  direct  my  attention  to  the  fact  that  your 
depert«ent  has  arrengod  with  the  f>tate  Department  of  finance  for 
the  purchaee  of  a  lot  of  filing  cabinets  which  were  the  property 
of  the  State  Relief  Adaiiniatratlon  «nd  which  have  been  In  the 
possession  ol  the  Public  Welfare  Department  for  several  years* 
The  purchase  price  arranges^  between  your  department  and  the 
lieparteaent  of  Finance,  according  to  your  letter,  is  45600,00. 
The  Depart  cent  of  Mnence  has  billed  you  for  an  additional  SjS 
on  the  purchase  price  as  a  aeles  tax.  \'ou  ask  if.  In  my  opinion, 
t}i*  s<Jl«q  tiBx  should  be  paid. 

Attached  to  yotu*  letter  la  a  coccminleation  addressed 
to  you  from  Sir.  T,  M.  R^ugford,  Dales  Tax  Administrator  -pith  the 
Stete  BoRrd  of  Equalization.   I'r.  il&agford  contends  thnt  the  tax 
Si^ould  be  added  to  &he  purchase  price. 

0  P  I  S  i  0  J? 

Mr.  ifcigford  cites  the  case  of  HcnTmn^STCRS  PACIFIC 
RAII^iOAD  COWPAirr  ▼.  STATE  BCABL  CF  F.^UALIZ^  1  i':N,  21  A.G.  557, 
as  authority  for  collecting  the  tax.   The  case  is  not  exactly  in 
point  but  I  think  the  reasoning  applies  to  the  instant  case,  es- 
pecially if  we  give  consideration  to  the  Retiiil  Sales  Act  itself. 
This  Act  was  paasod  in  1933  and  Is  found  in  Deerlng*s  General  T.aws, 
for  l^yf.   Volume  2,  page  9Bd2  >  the  nuaber  of  the  set  being  S49S. 

In  defining  various  terics  used  in  the  Act,  it  provides 
as  follows t 

"  'Person'  includes  any  individual,  iirm,  copartner- 
ship, joint  adventure,  association,  corporation,  estate, 
trust,  business  t-ust,  receiv«»r,  synaicate,  this  state 
any  count j,  city  and  county ^  municipality,  etc.  I  I  7"^ 

Undoubtedly,  if  the  state  did  not  see  fit  to  make  it- 
self subject  to  the  payment  of  the  tax  it  oculd  not  collect  it,  for 
to  use  the  trite  expression  -  "fhe  king  is  not  bound  by  his  own 
laws,  unless  the  law  binds  ixla.*^   But  as  long  as  the  act  itself 
laclu(ies  the  state  as  a  person  bound  under  the  retail  sales  sot, 
I  am  ol  the  opinion  that  where  the  state  Is  the  seller,  the  ulti- 
mate consumer  is  bound  to  contribute  the  sAles  tax  to  the  snuae  ex- 
tent as  any  other  purchaser  would  be  bound. 

I  have  fiven  very  careful  consideration  to  the  conten- 
tion made  in  the  Northwestern  Pacific  case  above  cited,  to  the 
effect  that  the  sales  made  were  not  regular  sales.    Undoubtedly 
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the  Stat«  of  California,  with  it«  v»»t  amount  of  property  which 
It  owns,  both  in  a  proprietary  and  a  governmental  eepacity,  must 
from  time  to  time  dispose  of  much  of   tials  pj^operty.  Tlierefore, 
It  cajanot  be  asid  th&t  It  la  merely  a  casual  dealer  or  a  eaatiaJL 
seller,  but  comes  clearly  within  the  rule  laid  down  in  the 
Northwestern  Faoifie  case,  to  the  effect  that  all  oT   Uv6    trans- 
actions of  the  seller  must  be  tfiken  Into  consiclerction  and  a 
release  from  the  sales  tax  cannot  be  granted  upon  the  ground  that 
a  partiouli^r  sale  may  cc»e  within  a  p8rticul':^r  activity  oi   the 
state  government. 

You  are,  therefore,  advised  thst  in  rny  opinion 
the  5%   Sales  Tax  is  a  oroper  addition  to  the  purchase  price  paid 
for  the  particular  equipRient  which  you  have  purchased. 

Respeetfully  suhcaitted, 

CITY  ATTCaNEY 


To? 

Purchaser  of  Supplies 

cc  tot  Chief  Administrative  officer 
Controller 

n 
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April  28,   1943. 


SirBXCTt     In  R«,  Sick  Leave  for  h^apl^f^m 
of  til©  Health  Service  Syeteai* 

Dear  Sirs I 

I  have  your  letter  una«r  date  of  Apm  27th  wiilcii  reads 
aa  follow* I 

■<^e  of  ti;a  eaplovaea  of  tlj«  ae&ltix  Service  Systeis 
who  haa  been  continuously  employed  in  her  position,  since 
March  11,  1942  rocently  bee&sae  ill  and  a  payroll  carrying 
cosapensatlon  under  sick  leave  for  tre  period  tvocA   iiarch 
16  to  &ia2>oh  28  waa  preseated  to  the  «>!ommla8ion4  together 
with  a  refjuest  that  ^tacation  with  pay  be  allowed  be^innins 
March  50  and  continuing  throii;;ii  April  12,  1943,   Please 
note  that  the  siek  leave  and  the  vacation  were  intended 
to  begin  after  the     let ion  of  one  year  of  eaployaent  in 
the  Health C  arv Ice  „-  ---im,       You  will  recall  th&t  the 
Health  Service  eaployasenta  were  "broui^^Lt  under  civil  service 
by  charter  Si^odaient  adopted  at  the  Nove>aber  1942  election. 

"iJefore  tpprovlng  payrolls  carrying  aick  leave  with 
pay  aiid  vacation  with  pay  for  these  eaploywents,  »ill  you 
kindly  advise  as  whether  these  esiploymenta  are  entitled 
to  elck  leave  and  vacation  after  one  year  of  service  as 

are  emplo^/ses  of  the  City  end  bounty  of  San  Frarclsco. 
In  this  connection,  you  are  advised  that  the  payrolls, 
including  sick  leave  ai-d  vacation,  of  the  Health  Service 
ysteai  are  not  a  ci-arge  against  ti^   City  and  ^o-onty  but 
are  paid  oxit  of  receipts  fro;:2  ateiBbership  dues  in  the 
Health  Service  System.  •• 

Tlxat  the  Health  Service  Systeia  is  an  integral  pert  of 
the  government  of  San  Franc  ieco  '  Viy  the  ^uprenje 

Court  in  1938,  in  the  case  of  B- , .    %»   .,.,rD,   12  Cel.  (2nd) 

140.   Tixia  was  really  the  test  c&se  as  to  the  status  of  the 
employees  of  the  iiealth  Service  System  ».n6   the  Supreme  Court  held 
that  it  was  within  the  powers  uf  tiie  voters  of  San  Francisco  to 
provide  by  Charter  amendment  for  the  establishaetit  of  a  health 
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servlo*  sjfitem  &n&  t^^t  arueh  &  ajatem  beo&!!»  6  p&rt  of  tb» 
aiunicipal  r,ov«rnffi«nt. 

Ciuotlrig  fron  pat^e  148  of  the  dooisioa,   th«  Court  s&id: 

*1fe»r«  can  be  no  qudntlca,  mider  these  authorities, 
q£  the  power  of  the  city  to  eetabliah  ft  ayatesa  of  medical  ser- 
vice for  its  eaployeee  or  t  ©Ir  csaper; dents.       Proper  a»dlc6l 

ftttentlcn,  freely  available  to  all  eucn  employeea  aid  euch 
dependents,    sliOuld  liave  a  direct  end  beneficial  effect  on 
their  healt   ,  and  therefore  their  efriclencj'.        If  a 
pension  or  retlreKtent  system,   or  provision  for  sick  leave 
payments  at  the  expens*  of  the  muniolpallty  Is  within  tS:ji« 
su&icipal  power,  tiie  present  plan,  entirely  self-support  in,];, 
m&  iiAvlxie  a  tendency  to  decrease  sickness  and  lessen  tia 
expense  of  sick  leave  must  be  equally     so," 

Subsequent  to  the  x>endltion  of  the  decisioxi   in  the  above 
cited  case,  an  actltm  was  coisKMnced  during  the  month  cf    April, 
1940,   In  our  ^^uperior  Court  hy  certain  peraoi.a  In  the  employ  of 
the  Health  service  i^ysteia  to  ooatpel  the  San  Francisco  City  and 
County  Kmplojees  Hetlrsiaent  System  to  accept  the  contributions 
of  the  several  employees  of  the  liealtii  Service  System  and  to 
auth<»*lse  the  Coi^tr oiler  to  deduct  t^nese  caj:;trlbutiGns  fro®  the 
•alarles  of  said  ei^lojees  ami  to  pay  the  same  over  to   the 
Hetlreaent  System, 

This  case  did  not  go  beyond  the  Suj»  rlor  Coijrt  but 
In  Koveatber,   1940,    JucUjo  Fitzpatrick  ordered  ti»t  a  Pereaiptory 
writ  of  ^'ftndata  be  Issued  to  oo/apel  the  lietlreaent  System  to 
accept  the  oontrlbutione  froxa  the  eaployoes  of  tlis  Health 
Service  i^ystem  and  that  the  Cojitrollar  ^ould  be  authorized  to 
deduct  tiie  covitributions  frosj  the  e&l&ries  of  eald  employees  • 
This  preotleally  applied  the  rullnji;  of  the  £upren»   Court   in 
Butte xvorth  v,  isoyd  to  the  eraployeee  of  the  Eoalth  Service 
System  aiid  iield  that  they  were  a  part  of  the  municipal  tiovera- 
raent  of  r.&n  Francisco  and  were  to  be  ti>eated  as  all  other 
employees  of  the  city. 

Section  155  of  the  Charter  provides  for  the  graritlng 
of  leaves   of  absence,    including  sick  leaves,  which  latter  leaves 
are  ijoverned  by  th«  rules  of  your  Commission,  approved  by  the 
Board  of  Supervisors, 

Section  181  of  the  Charter  providoai 

•^▼•ry  person  employed  in  the   city  and  co^inty  service 
shall,  after  one  year's  service,  be  allowed  a  vacation  with 
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paj  o^  tvo  calendar  weeks,  &nnu&ll7f  as  long  as  he 
eoatinuet  In  Ms  enaplojm&uiim^ 

It  appear*  from  your  letter  th&t  the  employee  In 
question  hae  eerred  more  then  a  year  with  tl»   Ucalth  Service 
Svstom,  and  whether  said  employee  aerved  ae  a  civil  service 
or  ae  a  noo-civil  BervXa*  employee  is  beaide  tm  polrxt*       The 
©nly  queatloji  to  determine   Is  -  Was  the  p«reon  eaployod  for 
one  year  before  tUe  annuel   vacation  period  arrived  or  had 
ttie  eaployaent  continued  long  enougii  to  allow  the  minlmiTn 
aiek  leave,   to-wlt,   two  weeks,   for  each  year  of  eiaploy«waat. 

From  yo\ir  letter  it  appears  that  the  ea^loyoe  was 
"coitinuoualy  employed  in  iier  position  eiwce  March  11,  1942," 
Ti^refore,   in  sxsf  opinion,   ahe   is  entitled  to  two  weeks*   sick 
leave  and  If  stJi  s^kee  application  for  two  weeka*  vacation 
it  ekould  be  {^ranted  to  her  at  ttnch  tism  aa  raay  be  agreeable 
to  her  departj^aent* 


Very  truly  your»|, 

cffTTFTimT: 


To  thn  • 

Civil  Service  Coii^iasicm. 

wopy  to  - 
Cameron  i^Xnc* 
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Scy  6,   1943. 


SUBJECT  I     In  ii9,  ^uarentine  or  Enf<a'c«d 
Isolation  of  tii«  ^e&lcitr&iit 


D«&r  Sirs 

I  have  your  l-att*!*  undor  date  of  Aj>pll  29th  read- 
iric;  as  follow*  t 

"TliO  following  1«  taken  frssea  tiie  California 
jStete  I>«p&i*tiaant   of  Pxiblic  Health  fteport  to  Uov«rnor»8 

Council I 

**  ^ftflforood   Ieol4tion  of  tke  He  calcitrant  Tuberculoug 

**iM  Marcia  SO,  fifty  superintendents  of  tubor- 
oxtLoais  sanatorle,   (Tiistriet  i»ttorneyo,   aoclel   workere 
and  health  office^ a  attended  &  ccn^forence  on  ihQ  on- 
forced  isollition  of  tiie  recalaitrent  tub.rculoas  in 
tiae  i,oa  Angeies  office  oi   ti^e  iialllon.ia  -tJto   Leoert- 
awnt  of   Public   UoHltr.        Many  fiiffleultiea  related  to 
the  problem  wore  clarified  diATint-  tue  five  h.our8  of 
discoaeion^  particularly  the  power  of  tu%  local  hioalth 
officer   ana  hie   ke^    poaitlor,   in  tii©  enforcement  of 
iaolation  of  the  recaloitrfent   inlectioxije  tuherculous, 
i^hile  the  ofi'iciale  in  att  on  the  coufereaee 

repreaented  a  irlde  diveraii^    ,.    -.._-.sst,  there  was 
general  agx'eeittent  t.'ist  action  uaiat  be  taken  to  prevent 
the  contimiAd  contact  of  recalcitrent  infectious  tuber« 
ouloeia  6©««8  with  individuals  wsio  rmj  not  be  iiassune 
to  tl;iis  dise&ae.* 

"Fleaee  adviee  what  action  we  taay  talce  in  oasea 
of  thi*  type," 

Tbe  natters  stent ioned  in  turn  Governor's  report 
mre  covered  by  the  provisions  of  Articles  1,   2,   3  tttid  4 
of  ttie  health  and  Safety  Uode*       Your  attention  is  respect- 
fully directed  to  the  following  seotionat 


"Sec.  2571 «       Meeaaea  to  be  r-j-jortedt      Frotocilve 

measares.    •    Trii  ioliowit  ■    -    -"11  be    .roperly  roported 

'In  writlns  to  th©  St*t«  >-        .  uxa^tit  by  liie   hoaltr;  ofric«rt 

"Ciiick©n-pox,   •ryslpelas,    pneuisonla,  epilepsy, 
u&einarlaaiA^   or  hookworsa,  «pide2;Ic  cereDro-eplnjsl 
aenirigitlfi,  treohosai,  whoopiritj •cough,  sauraps,   d«ni;^*e, 
dysentery,  tubcrcixlosis,  typlioid  t&ver,   tet&nue,  n&lArl&, 
i«pro8yi   raeacles,   German  ^ndasles,   glanders  cmd  anthrax 
affect iiitj  huaan  beiu,jB,  rabies,  p«ilfc<^:ra,  beri-berl, 
aypbills,  gonocoeous  iiifoctlori,  polloiHydlitis,  &iid  any 
ofci*«r  dl8«Bi8e  w;.ich  sppeftrs  to  L&v©  becaT^  ©pidejriic. 

"This  list  of  reportable  diaearies  say  bo  iaihanijad 
at  any  tl?ne  by  tii©  State  6©  par  tin  on  t« 

*Tba  diseases  ©nurat.r&tod  In  tais   eectluu,  b..<\  such 
ot.n©r8  a*  f ro  .  tlm©  to  ti,Tje   j^.y  bo  add©d  by  the  Gtf-;te 
depart.'T.ait,   ©iiall  b©  quarantined  whenever  In  tba   opinion 
of  th©  State  depart  r^tnt  thst  action,  is  necaasary  for  tii© 
protection  of  the  piibilc  iieaJ-tli,   f.nd  shall  b©  iaoleted 
w!i©n©vex'  la  th©  oplxjlon  of  th©  ^Se^^artacnt   or  Iiaalth 
offlcar,   isolation  ia  necessary  for  the  protection  i-f 
th©  public  hatjlt^lu        (l.n&cted  l?i39|     A^nendad  by  later 
aet  pa88«d  at  tbe  earn©  session,  St&ts.   1939,   Cli.375.)'* 

"Sec,  26QQ.        Kon'-cot^pl lance  with  departraant  rules,  atc» 
iiuiy  person  who,   ai't or  notice,   violates,   or  who,   upon  tli« 
dOTfind  of  any  .ietslti;  officer,  rofLiaes  or  n©e^:leots  to 
CO  form  to,  any  rul©,   order,   or  r©gMlatior.   pr©»ecrib«d 
by  th©  Stat©  dopartiasnt  respeetiiij^  a   qiiararitina  or  diain- 
fcotioa  of  p€r;jj;is,  anl/asla,   t    '        ,   or  piaees,    is  ijuilty 
of  a  mlBderiiaanor.        (Ext&cted,  ;•" 

^Sec,   2®01,       $;xpo8Jrfe    :S  aalf  c^  unj^.-.eT  to  coni?nunlcfcbl© 
dleaaseT      Except  "in  the  c&s©  uX'  tl,©  r€:-.;.>v&l'  of  l^n'tiffTTo- 
t'ed  po-  son  in  a  saannor  th©  least  dangoro'os  to  th©  public 
rioalth,  any  person  afflicted  with  any  c  s  taf,loi» ,   inl^ectloua, 
or  corasjxjnloabl©  dieeaa©  wii©  wilfully  ©xp>js©8  liijniself  j     and 
any  paraon  who  wilfully  exp.>se8  anotner  peraon  afflieted 
with  such  diaaeao   in  any  public  pl&c©  or  tiioroui^hfar©  le 
guilty  of  a  3tl8de:T:6anor.        (^.aacted  lOSS)," 

*g©o«  2&Q2,       Other  vlolfet;  lQ.-i..s  i     ::'eparat©  off©nsas»       Any 
parson  who  violttos  ar-V  aection  in  articl©  3'  ot  t;;j,a 
©hapt©r,   with  the  ©xcoptlon  of  2555,    is  fitiilty  of  a  riis- 
d©£B«anor,   p'onlaiiabl©  by  a  fl»«  of  not  leea  tiian  t«enty- 
flw©  nor  jK>r©  than  fir©  i^tundr«d  dollars,  or  by  lj5prl8on«- 
mrnt  for  a  toro  of  not  laor©  than  nln©ty  days,  or  by  both. 
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Hd  Is  guilty  at  m  s^parttta  offense  tor  each  day  thtkt  the 
violation  ecntitjuea.        (i-nacted  ISSW)." 

You  will  note  tiuat  Sectiem  2571  provides  t:  at  the 
luixlceble  dieeaees  Aisntlaied  in  tho  section  lauet  be  reported 
to  tii©  Sfcet©  peperti-aent  of  He&lth  hj  Urn  heslth  offlcsr.        Ttj& 
Ififtt  provision  of  the  section  provides  th»t  these  dieeesss 
•hall  to©  quar&ritixied  "whenever  in  Urn  opinion  of  tne  i>Late 
department  timt  aotion  is  neeesaary  for  the  protection  of 
public  health"* 

BeotioH  2601  «ak»«  fehe  violation  cT   t^e  provisiona 
of  that  aoctioji     a  aoiadeiMazior*       Tli«r«fore,   it  sppecrs  to 
a»  that,   if  thece  are  psreona  vltliln  your  Jurisdiction  to.o 
are  BiAfferint^  froa  Recalcitrant  Tuberculins ia  In  an  infect loua 
•ta^^e,   auch  eases  stiould  be  reported  to  trss  btate  vopartxnant 
of  Ileal th.»   and  if  the   last  :aentl-;ri@d  I;«parti&@nt  toelleveo   thoy 
8iio\Ald  be   isolated  or  qiiarantlned,  the  departraerit  nay  authorlee 
you  to  ntke  ttie  quarantine,  S).iii&  tiia  breaking  of  the  quarantine 
laay  bo  punis:.od  as  a  saisdeffleanor  oii  applioatioii  to  tiie  iylati'ict 
Attorney. 

Very  truly  yours. 


To  the  - 

Director  of  Public  Health 

Copy  to  • 

Chief  Adii2'J..,l»trative  officer. 
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]fi*y     12    1945 

SOBJSeTi   aight  of  Park  Commissioo  to 
Heorganlz*  Its  Departments* 

Gentlement 

This  oliice  Is  in  receipt  of  your  request  X"or  an 
opinion  a a  Xollowat 

REQUEST 

Has   the   Park  Comiaission  the  p«*v;er  to  reor^^aniee 
the   various  divisions  rmd  departments  under  its   control? 

0  f  1  H  1  0  n 

You  have  handed  to  me  for  my  examination  a  proposed 
divlsionel  setup  for  the  future  operation  cf  the  Park  Commission. 
In  this  setup  ^ou  have  indicated  that  it  is  your  desire  to  create 
five  divisions  under  the  general  direction  of  the  Superintendent 
of  Parks,  as  lollowsi 

I.  ZOOLOGICAL  PIVISKH  -  Oncer  the  direction  of  the  Director 
of  the  2oo) 

II.  BUSIJIISS  »AMAG5»isST  DIViSIOH  -  Uaoer  the  direction  of  the 
Secretary; 

III.  RSCRMTXCNAL  mVlSlrn   «  Under  the  direction  of  the  Director 
of  Recreational  Activities; 

IV.  ^.AlirrfcJsAMCS  Division  -  under  the  direction  of  the  Assistant 
Superintendent; 

V.  £UGIJ*i:;h.RIHO  tlViSIOS  -  Uhoer  the  direction  of  the  Director 
of  lingineering  &  Landscape  Pesiisn. 

Section  41  of  the  Charter  provides  that  the  Park 
Conalsslon  shall  have  the  complete  tand   exclusive  control,  ^nanagement 
and  direction  of  the  psrks. 

Section  20  of  the  Charter  provides,  in  part,  as 
lollowst 

"The  ma^or,  the  chief  administretive  officer,  or  the 
board  or  commission  concerned,  on  the  recommendifttion 
of  any  departcent  head,  or  on  iiia  or  on  its  own  motion, 
iiijiy  coaibine  or  JViSy  tr^tnafer  and  redistribute  among 
departments  or  offices  uncer  bis  or  its  authority, 
respectively,  any  function  or  d.^ty  esai;.ned  to  or  con- 
tinued by  this  cLa/'ter  in  any  dep-^rtKifent.'' 
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In  view  of  the  laixguftte  ol*  Section  2C,  it  la  epparent 
that  the  Pfirk  CoiBPiissloa  on  Its  own  .-tiouloa  may  combine,  or  may 
tr&nafer  and  redistribute  ajuonii  the  vtiiioua  tlep»rti2ent»  untiex*  ifce 
authorit-/  at^-j   of  the  luncticns  of  »uuh  departments.   Under  these 
circiunatances  I  can  perceive  no  aoima  lefascn  why  the  live  div:lslr>na 
hcreinb>»rnre  mwiitlnaed  cannot  b«  created  and  eatabliahed* 

Ho»'ever,  I  call  your  attention  to  the  f»ct  that  la 
Ci'eating  and  establishing  theae  diviaioas,  tij©  iiupcrluteacent  oi" 
Perica,  who,  an  ier*  a«e'^lon  40  of  the  Charter  haa  been  designated  to 
be  chief  executive  of  the  P-'.ric  Departi^ient  Kuat  be  pla'jed  in  charg-e. 
In  other  xfords,  the  aupwrtnteruient,  unvl«r  the  direction  aiid  control 
of  the  Park  Commission, would  be  the  executive  officer,  In  control  of 
the  five  dlvlalona.   The  SU;;Tlnte;ideat,  *wong  hla  other  executive 
duties,  ^vould  Ixave  po*©r  to  appoint  all  amployses  of  the  ?ark  Depart* 
ment,  with  the  excreptlons  Mentioned  in  Section  40, 

Incidentally,  under  Section  20  of  the  Charter  it  is 
the  duty  of  the  3uT>erlntendent  to  act  as  the  "appointing  officer" 
under  the  Civil  Service  r/rovlsions  of  the  charter,  for  the  appoint- 
ing, disciplining  and  reroval  of  such  officers,  assistants  and 
employe«8  as  u.ay  be  authorized.  However,  Paragraph  3  of  Seetloa 
20,  provides: 

"On  the  written  recommendation  of  the  departroent  h^ad 
(Sup*7rintendent)  concarned  and  the  approval  of  the 
ehlef  edrolalstrative  officer,  board  or  cojranisaion  to 
whoK  such  dep«rtr6t»at  hgad.  is  raapcnsible,  the  head  of 
any  utility,  inatitutlon,  bureau  or  other  aubdivlaloa 
of  aach  'iepartssent  may  be  dealgnated  as  the  'appoint- 
ing officer'  for  such  utility.  Institution,  bxireau 
or  other  aubdivialyn," 

Thus,  It  would  be  within  the  power  of  tha  Supt^rintend- 
ent.  If  he  so  desires,  to  recoKmend  to  you  th«t  the  five  divisions, 
be  placed  under  the  direct  control  and  directlca  of  the  heads  of 
these  divisions,  to  the  extent  of  establlslvlng  such  heads  as  the 
"appointing  ofricers*'  lor  their  respective  divisions. 

In  this  oonneotion,  I  call  your  attention  to  the 
fact  that  on  December  1,  1942,  I  rendered  an  opinion  to  the  same 
eXfcct  to  the  Board  of  Fdueation,  wherein  I  statedi 

"The  charter  fraiaera  undoubtedly  had  in  mind  the  fact 
that  it  ml-J^t  become  necessary,  at  some  tlaie,  to  make 
the  head  of  a  depcrt-ent,  other  than  the  executive 
officer,  the  appcintlnfe  officer  under  the  Civil  Service 
provlaioni  of  the  charter,  and  with  thla  thought  in 
lalnd  provided  lor  such  creation,  but  only  upon  the 
written  reoomffl^;ndiatioja  of  the  dtepart^-'iont  heed,  who,  in 
this  inatanoe  is  the  Superintendent  of  Schools.** 


-3- 


At  ♦sh*  tl»e  o''   thr  pr«'>«r«tlon  of  Section  RO,  the 
charter  frsj^ere  evidently  had  in  mind  the  f«^ct  th^t  more  efficient 
control  cnul''.  bp  nbt»lned  If  minor  cH.vision  or  department  he«da 
could  be  aesignated  as  "appointing  oificere'".  Consequently,  the 
authority  wentioned  in  Section  20  was  given  to  departraerifc  hesfls 
•uch  as  the  Superintendent  of  Parks, 

Xa  efjocting  e  divisional  reorgenlaation,  th©  civil 
service  rl  *htB  of  yoxxT   ewployeos  cannot  l>c  Intwrlered  with  to  their 
prejudice.   (»e«  f-lty  Attorney's  opinion  of  iSarch  2R,  1943).   Ho** 
ever,  this  doee  nnt  m«an  that  every  slnKl*?  duty  now  perJormed.  by 
them  must  be  continued  for  j»11  futtire  time,  but  their  mujor  tiuties 
should  net  be  disturbed.  . 

In  connection  with  the  fsre^oing,  I  can  perceive  no 
sound  reeaon  why   your  non-olvll  service  seeret«i*y  camiot  assume 
duties  In  addition  to  those  now  uerforsied  by  him,  provided  that 
such  assumption  of  addltlcnal  duties  does  not  h*jve  the  effect  of 
reducing  the  duties  of  regulir  civil  seivlce  eaiployece  to  the 
prejudice  of  their  civil  service  standing. 


Respectfully  sulanltted. 


CITY  ATTCRHEJf 


TO: 

Park  Coonnlsslon 
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itrnj   14,  1945. 

SUBJECTS   Tmymcnt   of  9ag«a  omln^   to  re«««c«d  ^»plo7»0 
to  on«  ©f  £ev«ral  Erot*  er*  or  Sisters  I'urn- 
is^hiag  Affldftvit  or  Right  Uiider  Probate  Cod* 
s«etioa  630. 

You  request  an  opinion  a»  to  wh«tiv«r  or  not  yon  stu.y 
p*7  »«g«8  owinjg  to  a  <i«e««««d  eBploy««  to  on*  of  aovor&l  broth«r8 
a&d  sisters  who  hdK   iurnlsltsd  you  *ith  an  Affidavit  of  Rlglit  under 
Probata  Goda  saetlon  630.   An  axanpls  of  the  caaas  in  which  tMa 
quastion  arises  las 

Itonry  Eowars,  an  asiployea  of  t>ia  Muni  el  pal  fiallsra^,  was 
killed  OS  lece^ber  25,   194£«   TLere  was  than  owing  to  his  118.00, 
rapraeaating  approxlisataly  three  dajs»  salary.   :^lss  iJeasle  Newton 
has  filed  one  of  our  euatomary  forme  of  Affidavit  of  Right  under 
section  630  of  the  Probate  Code,  reeltlttg  therein  that  »hM   Is  a 
^4llf  sister  a^^g  the   nearest  of  kin  and  heir  at  law  of  tie  deeedant. 
Attaeiiftd  to  Uie  {«r?i davit  i»  a  naaiorajtdum  ci&de  by  a  per&on   In  jf^^our 
office  wfco  interviewed  tiie  affiant.   It  states  tliat  "beetle  Mewton 
was  In  wltto  her  brother  j"  and  there  is  a  peaciieti  natation,  '*'ihere 
are  about  six  orotuers  an*?  sists^rs.*    In   the  file  is  also  a  let- 
ter fro«  Miss  Mewton»R  attorney  resdiftis,  in  part,  *Ml«a  Itewton  is 
the  closest  relative  of  the  decedent  and  this  raoney  la  to  be  used 
for  the  ereetlon  of  a  jaarker  over  his  grave,*' 

Section  254  of  the  Probate  Code  provides  that  brothers 
and  sisters  ot   the  naif  blood  ahall  iniierlt  equally  with  those  of 
the  whole  blood.   "^en  section  2&4  Is  resd  In  connection  *ith 
section  630  of  the  aa^ie  code,  t^^e  latter  eection  raay  be  Interpre- 
ted 1^9   authorising  a  half  sister  to  colleet  aK>nay  due  a  decedent. 

If  you  had  tujt  \>**n  Informed  of  the  existence  of  oti  er 
brothers  and  sisters,  the  receipt  af  .->essic  .J^tjwton  would  appar^rifc- 
ly  have  ciscnar^ied  you  frois  any  further  liability  with  refereucs  to 
the  payment  to  xjsf   of  tho  waj^aa  due  iienry  Bowers.  (Probate  Code, 
sec.  651). 

I  asi  aware  of  no  decision  concerning  the  effect  of  sueh 
a  receipt  where  the  person  makln^^  the  ptayment  has  oean  isformad 
that  tr^ere  are  other  iieira;  nor  does  th«-re  apiseer  to  fc^e  any  deelsioa 
on  the  question  of  wj.ether  or  not  the  affidavits  anu  recelj^ts  of 
all  neire  or  assi^naents  of  Interest  of  all  tx^e  others  to  the  one 
furnishing  an  affidavit  aix'  receipt  xust  be  obtained.    In  the  ab- 
sence of  court  decislona  on  tt^ese  points,  it  is  advisable  to  follow 


Uu»  g«n»rftl  prnctlce  of  oiinka  to  require  mn  aTfldavlt  anting  tb« 
•jp^ufte  and  «!!  sio'vlvlc^  cbildjr'«a»  p&r«ut»,   aiui  broih^rs  and  sXa* 
t«rs«  exAeuted  d^   all   such  heirftj   &ud  contalriirig  sutJ-iofisatlan 
to  p«7  t  e  flteu*y  to  one  ot   u^em.     :  uch  a  rai%  1«  attaciri^d  hereto 
for  your  confiideraition* 

Id  tiM  ko««y«  eaf«,  IKlsa  Howtoa  should  b«  aak«d  to  obtain 
assi^iBEants  of  th«  lutor&^\;.ii  ot    Uifs  ath^r  orothftrs  c>.uf^  siistera 
oi   i£r«  iiowora*   or  U.i^lr  authorisation  ttjit  you  pay  tne  money  to 
faar.        If   aba  ^oea  not  Kiiow     heir  ■*nfc2'etif><>ut»  rnd   sjr^naot.  do  ao, 
tfea  natter   sho-ald  L?«  j»«f«rr«»d  to  th«   Public  h^xalrilatvntor, 
Va£tor  his  power  to  ps^   Durial  exp»xjtiaj«   (Probsio  Co<i)e,    seen.   1143, 
1144),   h#  could  disbursa   said  auia  of  $1£}.0U  o^fifii^   to  ^lera*^  i>o««rft, 
<3a<;s»a«©d,  for  tho  ©roctlon  of  a  uwi^i^i*  ovor  hi  a  gx'av?. 

Uas^i^etifuIIy  tfubmlttt»<!l, 

Ti"£'i  "«.tioi"'n»y. 


TosController. 


£TAT«  or 

_^^^__^___^_^_____^___  Counter  of  )     ^^' 


beiti^  jflrat  guly  aworn,  <lepo&»  .     k^  "aa-y.^'^^'/t' '    ""'       '■'"'"■" 

?'h«t  ^  di4«<S  la  tfa«  city  and  vountj  of 

,   i"  t&tc  ot       ' "    ""^  »  ©fi  or  auout   Uim 

aay  of  ,   l^  ^^^  . 

thst  tji«  d«cea«nt  left  aa  r«Al  property,  a&r  lnt«r«st   UMr«la 
atP  lien  ther«oa#   In  th«  Ltate    ^r  Callioriilft»   «na   the   totel  v«lu«  of 
tb*  d«««4«nt*tt  aroi>«rt7  Ixs  IMa  rt«te  does  m>t  exceed  on«  thousand 

'Ibiit  ftt   tl^«e  tlai«  of  the  4msi,Ui  of  U:i«  s«ild  d««#d»atf»  tli«  ««14 

d9c«d«»t  *««  «»plosie<i  la  fciift  «««,».,«..,.,,.»_...,,....«^_.^     r?#p«rfem««t  of  th» 

City  fciid  Gouiity  of  vS«n  i«rftxici»eo  eiid  heS  mbiw»|r~^«  t-hm  »«ld  decadent 
&•  ««^.»ii  or  ««Xftry  from  ftftld  city  sjb^  Covmty  of  5aja  Frftiicisco* 

fliftt  th«  following  ftr«  ll~j«  !!«»«•  and  r«X&tloasMp«  of  iik« 
turylvlng  r«lfttlv««  of  th«  aiil4  d«e«d«»itt 

f,;a»if  ChlXdr<a  PT«»tai  ^ottmrt  »^     latere. 


Tiuit   (affl«jat)   (each  of  affiants)  l«  aa  a<;hilt}   that   (afflaat  la) 
(afflanba  are)   the  only  auanrlTlog   ^.^^  of  the  aaid  de- 

cedent and   (ha       the  rlight  to  aueeeed  to  the  property;    (  tbe 

sole  ^eneflclay         )wMler  tlie  Xaat  *111  afi6  teatKsient  of  the  aalA 
deeetient^  and  that  th«  aald  decedent  i«f  Cr  so  percoa  or  per»o»B  oth^r 
than  afflaut^^^  entitled  to  the  aoney  0^1%;  to  decedent  a«  we-,«a  or 
salary,  or  any  part  thereof,   either  uaeer  Ui«  pRTovlalons  of  ieetlon 
630  of  the  Probate  Code  of  the  .  tate  of  California,   .^r  oth«r»lfie« 


•IBRlWorF,   ftiXt»nt       rCQutset        ft«ld  City  «nd  Couiaty  of  S«a 
Fr«ncl&co   to  p*.j    to  affiant        thii   s«ii(i  sone;  du«  d«ced*nt  at*  mil5<>* 
OP  ASlarj  vultiiout  procuTln;j'~X«tter8  of  »dirdnl8tretlon  upon   tho  es- 
t«t«  of  ti^tt  stftld  deeodonty   or  atnaltlis^   the   pro.  ate  of  th«   i&«t  will 
and   ioctflUKont  of  the  s^id  decodent,   ftnd  in  eons  id  gyration  of  th«  pmj- 

■•nt   to  affi»nt        of  the   »   Id  manmj,   affiant h«p®by  a^rea       forever 

to  IndOianlfy  anT'hold  hamlesa  aaid  City   aud  County  of  tan  Tr£riCl^co 
frooi  and  against  mnj  and  all   llatllity,    lo9s«   dam&j^9   and  axpanse  of 
whatever  nature   siifferod  cr   Incurrod  by  th«  8«ld  City  and  County   of 
imn  (•"raaclsco  at  a  recruit  of   its  having  sunde  the  asild  pAysiant  or  •* 
•  result  of  any  clalst  hereafter  baing  Bunde  for  the  as  Id  soney  by  any 
other  p«r;>on  or  peraoaa. 

If  this  affidavit  ia  executeci  ty  inore   than  one  person^   It 
ahAll  he  deemed  to  have  been  executed  hy  each  aiflant  in  his  or  her 
own  behalf,   and  the   indeamity  agz*«e3aent  herein  eontalned  shall  be 
deeaed  e  joint  and  aeveral  inueonity. 


Bubaerihed  and  aworn  to  before  »• 
this  day  of , 

19  ~"  '       " 


letary   r\it>llc'  In  an«§  l*or  tlie 
_________^______^  County  of 

Ltate  of  Cellfornifii. 


The  vndertlgned  ...,.___^ » 

the  affiant       naaieo  in  the   »;ithin  and   foretfolni;^  fefflcavit,  'hereby 
request  ^     anc  direct       that  any  zooney   to  be  peld  to   thi   un<ierf5l^ifed, 

pursuant  to   the  aald  affidavit, be  paid   to  ^  ^ !__«» 

a  o  is  hereby  designated  as   the  agent  of  tii*  undersl-ned  to  receive 
and  receipt  for  tLe   said  <^:oney  either   in  the   Si^id  a^ent*e  o^n  naoe 
or  in  the  na/ae  of   the  under ^srl^jned. 


3489 


May  14  X943 

SUBJECT t   I'lspoeitlon  of  Va^os  due  Deceaaed  Fmploy«« 
where  no  Executor  or  .Admlnistrstor  appolnt- 
#d  and  no  Affidavit  la  filed  under  .Totoate 
Code  section  630. 

Dear  Sir: 

low  request  an  opinion  concerning  the  procedure  you 
ahould  follow  when  salaries  or  «a^:e8  due  a  deceased  employee  are 
claimed  by  a  person  not  named  in  section  630  of  the  'robate  Code, 
and  no  executor  or  administrator  has  teen  appointed  so  far  as  you 
knov» 

Two  cases  are  presented  as  examples  of  the  circumstsn- 
ees  under  which  tliis  question  arises. 

(1)   Joseph  Aula  Cago*    't   the  time  of  Ar»   Aula's 

— rrSr^ — ^^~" 


death  the  sura  of  IS^.OO  Was  owlntj  to  hitt  as  wa^cs.  A  niece  is 

claljfiing  aaid  §64,O0,  She  has  informed  your  oiTice  that  the 
decedent  lived  with  her  up  to  the  tii^ie  of  his  deathj  that  ehe 
paid  the  ex^^nses  of  his  last  illness  and  burial;  &nd.  triut  Ma 
nearest  of  kin  end  heirs  nt  law  are  s^.id  niece  and  a  nephew, 

(8)   l^homas  le  In  tyre  Case.     At  the  time  of  Mr. 
XcXntyre*8  death,  the  sue  of  i^3.37  was  owing  to  him  aa  wa^iea. 
This  office  was  informed  that  he  had  no  known  heirs,  but  later 
received  infor  stion  that  hie  mother   was  llvliit^  sosiewhere  in 
Ca^^da.   rna^an*s  Funeral  P.»rlor  hias  requested  that  you  pay 
said  sum  of  |28,37  to  it  to  defray  the  expenses  of  the  burial 
of  the  decedent. 

1  ehall  assume,  for  the  purposes  of  this  opinion, 
that  the  total v  alue  of  each  of  the  decedent's  property  in  this 
state  does  not  exceed  $1000.00,  and  tiiat  neither  of  the  decedents 
left  any  real  property  in  tnis  state,  ai^d  also  that  no  executor  of 
administrator  haa  been  appointed  to  taice  charge  of  such  estates. 

0PIKI08, 

lHyiMMBtte  <:ay  be  made  under  the  stanaary  proceeding  pro- 
vided by  section  630  of  the  Probate  Code  only  to  the  persons  named 
in  that  section,  lowit: 

"...   the  surviving  apouse,  the  children, 
law/ul  issue  of  deceased  c  nildr en,  the  r-srent, 
the  brother  or  sister  of  the  decedent,  or  the 
guardian  of  the  estate  of  any  minor  or  insane 
or  incoffipeteat  person  bearing  such  relation- 
ship to  the  decedent,  if  such  person  has  a  right 


#s 


'*to  succeed  to  th«  property  of  the  decedent, 
OP  is  the  sole  beaeflclary  vuider  tlie  last 
will  aod  testfiunetit  ol  the  decedent   •    •    •** 

Att  neitiier  nieces  nor  neph€i\i»  nor  creditors  are  named 
in  thet  aeetion,  you  Imw  no  authority  to  pey   money  owl   r  to   the 
decedents   to  such  claiiBante. 

In  the  Mc  In  tyre  case,   the  sioney  eould  be  paid  to   ti'.e 
Mother  of  the  decedent  If  she  lurnlshes  you  with  an  Affldairit  of 
Right  nn«i  &  receipt   (Probate  Code,    sees.   630,   63l)«     Such  payment 
would  not  pTfeolude  ttdioiuis titration  to  enforce  pi|^  stent  of  the  de- 
cedent ^s  debts,   but    the  receipt  of  stclntyre's  mother  would  dis- 
charge you  froBt  further  liability    {P;?obat«  Cod#,    a,^.etlt>n  €31), 
£1  she  aoes  not  Xurnlsh  you  with  such  an  affidavit  and  receipt, 
the  aieney  owinji  to  ■Hclatjm  saouiLd  be  paid  to  the   Public    'dialnis- 
trt>tor«        tinder  his  authority  to  u&fray  burial  e?rnenses   (Probate 
Code,    jeee.    ll-ii,    1144),   he  coula  pay  uugg&n's  i uner  1  Parlor. 

In  the  Aula  c&e»,   jca  r^vs  no  t^ut^jiorlty   to  disburse 
the  ifVa&  owing   to  the  deceased  eip:  loyec  to  any  one  other  tnan  the 
Public  i  tlmlnisirator.  h.&  Is  ine  only   cits   ana  county  ofiicer 

having  authority  to  collect  ixna  clsbur&e   such  money,   and  it   is 
his  duty  to  take  cl^i&rfce  of  tuch  property   (Probate  Code,   8ec,1140). 

The   IHiblic  ii'MQlnlatrator  le   aaturally  reluctant   to  handle 
small  feiflounte  lii,  exfeesa  of  those  required  to  pay   the  expenses  of 
last   illxiess  and  bxirial   (  -robate  Cod&,    &&e&,   1X46,    1144),   as  they 
are  subject  to  ordinal y  jirobato  proceeaj.n,<s,itiid  the  ejtpsjnaes  of 
adKiriistr&tion  ec   tlmefe  consume  a  large   part.   If  not  all,   of  such 
astounts.     torractioi*  oX    thlts   situation  is,   however,   a  leatter  for 
the  legislature.        In  the  ajeantime,   there  appears  to  be  no  way  for 
you  to  dlRffOBe  of   ^ui^h  awas   ol..;»'X'   ly.iKti.  by   turiiln.:    them  ovej>   to   tte 
Public  Administrator.       i-or  coRvetilence  in  rsf€Tri«ij  »uch  .Tiattsrs 
to  tile   Public  i»cii«lxil»tratoi=^,    &  propeaeo  form  ia  a  ttached  hereto. 

Kespectfiaiy  sulirndttedf 


JlSi-,    J,    0* -TOOLE 

Glty   /rttorney. 


lo:  Controller. 


aClICE   OF 

WAOlfe  OR  RAi-ARY  ^'W;  DKCEA&ED  FM-?LOYBE« 

Tot     PubllG  i^^dmlnls\;rator«  City  aad  C^nrity  of  S«B  F^aaelciMi 
FroaxCjiitrolier,   Cltjr  and  County  of  San  Fraaciaco, 

Itila  office  hass  bt»«n  ioToriacd  that ^^, 

an  amployee  of   tli«    ^^^^  ^     laparWteat  of  the  City 

and  Coonty  of  &an  Francisco*   dlad  on  th.«     _  ciay  of , 

194^,       At  the  tttaie  of  hia  daalii  tbe  auia  of  '^'    '  »a« 

owing  to  hlA  aa  v&g^aa  or  salary. 

Othar  information  in  our  records  which  jstay  ba  of  aasietanca 
la  daterffilniciti  tha  dlapoaltion  of  lais  av.ni 


Pleaae  imllcate  in  apaeii  belov  on  duplltitte  of  this  notice 
what  disposition  shov\ld  be  jaade  of   said  axon  of  ^ 


To  I     Control  lor.   City  and  Cour^ty  of  San  ftancisco 

From X Public  Admlnlctrator,  City  atwl  (ountj   of  San  .^rftnclsco, 

Executor  or  adaainislrator  appointed^  ies So 


Filiri^  of  Affidavit  c/f  Jjlght  und%r 

Probate  Code  :-cctloa  £30  !^*pect©d  Yes    No 


Public  Adffliniutratoi^  sill  collset 
indebtedi'iesfi  of  4  otviBg; 

to  deceased  Yss  No 


If  so,    (Ooui't  Ordor)    (Lcifctert)  Attache 3  Will  folio* 

BEMAR2S  t 
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Xfty  IQ,   1^42. 


SUBJECT*      In  ne,    Paj-^aent  of  /.8£esB.::^.nt» 

for  Hli^hway  Lietrlcts  Iio«   9  tkn& 
Ho,  10  for  Fiscfcl  Yeer  1945-1944. 


P«er  Sirs: 

I  hftv«  before  n»  two  resolutloi-s,   one  of  Joint 

Hlgtaray  Pistriot  Tio.  9  and  the  otb.er  of   Joint   hi^Ixit&j- 

lis  trie t  So,  10.  San  Frauciaco   Is  ft  moraber  of  each  of 
these  districts • 

Tiie  reijoliitlon  of  Joint    ;  *  ■  Plstrict  Ko»  9 

fixes  the  pro  rata  of  the  City  and   -  y  of  ^  mi  PTfcncisco 

to  be   ijsid  to  the  X^-istrict  for  tiie  current  year  at  ^66,000.00, 
and  tbat  of  Joint  iiii;laway  Diatrict   So,   10  fixes  tno  city»s 
pro  rata  at  $13,600«00,       You,  ask  if  these  aiiuuata  sU:uld  be 
placed  In  the  Airnual  Appropriatlcai  ordinance  to  which  you  are 
now  aivix^g  con  ■aide  ration. 


I  ufideretand  that  no  departiyent  made  provision  for 
tijB  liiciujsion  of  ti'iflse  asioiUita  in.  tiiO  Amrual  Aiiproprietion 
Ordinance,        I  ixad  occftBion  to  ciive  cuiiSideiatioii  to  a  sixallar 
subject  Wiiea  your  Board  wae  eoaslderini.;  tiie  Annual  budget  arjd 
Appropriation  -.srdi;  ence   for  last  j&tAr  and  on  U.&j  8th  of  that 
year   I  ai:;di^ssed,  en  opinion  to  yoor  lioard  advialng  you  to  tiie 
effect  tl^at   the  Board  of  Supervisors  i^d.  no  right  to  delete 
frosB  the  biid^et  dejaands  for  assessjofiute  duly  and  rctiularly 
nai^e  by  the  Board  of  Directors  of  Joint  AJigliway  District   Uo,  10. 

While  no  provisiaxi  was  isaade  in  the  bud^^et  as  submitted 
to  your  iJoard  for  tae   ijicluslon  of  eitiier  of  the  aj^wunts  above 
montioned  for  the  fieoel  year  1943-1944,    I  think  ti«9  prir.ciple 
is   the  saaae.       Section  19  of  the  Act  prcvldi.itj  for  ti**  creation 
of   joint  highway  districts  provides  as  follows s 

"After  the  adoption  of  such  resolution   {fixing 
tlie  aiEnoants  to  be  paid  by  each  county)  a  certified 
copy  ot  thM  saiae  siiall  bo  fort:-;with  transmitted  to  the 
clerk*  of  the  several  boards   of  eupervlaors  of  the 
counties  composl-n^^  the  district  whereupo*.  the  said 
counties  shall  be   obiioated  to  pay   tiie  asiount  of  said 
levy  in  the  aianiwr  he  re;  in  provided.       At   least  one- 
fifth  (l/5)   of  the   total  araount    levied  wltnin  and  upon 
eecii  such  c-.unty  si^all  be  paid  into  the   treasury  of  the 
district  by  such  county  witnln  ninety  (90)  d&;/s  after 
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th«  resolution  provldl^c  ^or  the  l9v?  hut  h—n  ada#t«d 
by  tho  tioai^d  of  directors  of  tnd  cilstriet*       Thd  bo»M 
of  supervisors'   o?  afich  euciri  opacity  is   Ler*wy  ftut^.ori. zed 
to  and  oblii7;fitod  to  make  auch  pay««ant  and  asay  eseke  pay- 
^smnt  of  the  out  ire  riioount  of   trie  levy  jaad©  but  not  isaa 
than  ond-flfth  (l/S)   of  the  total  tfiaero-jf.        For  the 
pxirpoae  pf  &xvy  sucL  i  t   tLe  bofcrd  of  superviKora  of 

ttm  several  counties   «i„.^a  the  district  sai^  utilise  any 
aioneye  or  furute  of  t:-©   stvertl  «oulitids  not    jt^ierwise 
sllocfeted  OP  appropriated,   »  »  *" 

The  total  aasesEmaat  levied  against  San  PTar.claco  County 
for  Joint  Hichwey  riatri.^t  ?*o.   9  If  $1S2,000.00,   ,;«yabie  at  ttm 
rate   of  ^6G,600«00  per  year.        It   is    mandatory  upon  the  Boerd  of 
i'Uperviaors  ta  pay  at  least  one-fifth  of  this  sskinz-ant  wititln 
ninety  days  after  notice  of  the  levy  but  it    is  porrslselve  to 
pay  the  whole  aisouut  at   01^3   tliBS.        As  I  iiave  aireaCy   stated, 
tr^e  resolution  of  Joint  ]U,;Iiway   District  Ho,   9  requests  tr.e  pay- 
aaent  of  the  amount  assossed  against  San  l^rta^ciaoo  in  two  annuel 
payments  of  %6G, 000,00,       The  reason  tliat  ti.ey  ask  for  this 
assesses  nt   1p  thsit   tho  Htiite  of  Celirornla  li&o  ./f f^  rod  to  contri- 
bute one-half  of  the  cost  of  this  work  or  $240,000,00,   ^und   it  ia 
necessary  that  the  total   sjiount  be  paid,  wltiiia  tne  t*ci   year 
period,       Santa  Cruas  Coiusty  Is  cor.trlbutiug;  ^3*i, 000,00  to  tke 
project  and  £&n  ^te»o  Co^-mty,   C 76, 000,00,        One-iialf  of  these 
araounts  Is  payable  eacli  year  coeanenelng  with  the  year  1943-1944, 

You  are  therefore  advised  that.  In  ray  opinion,   tJrie 
eaounts  of  the  eg&«ip.s -ioiite  for  triO   c;urreat  yefer  suQuici  be 
included  in  your  1243-1&44  budget, 

I  aay  add  tftat  the   Joint  hijhway  district  act  has 
been  aiaended  to  a  v«»ry  ccneXderable  extent  by  t.ie  pr'.*/«ent 
seaslon  of  the  L^^^lslatvire*       Tm  amendsient  fi&»  be&n  approved 
by  the  Uovemor  but   #111  not  beco-se  effective  xmtll  nin#ty  days 
after  U&j  8,  1245. 

Ke a pact fully  submit tedy 

— rmTwwm 


To  - 

bo&rd  of  Suporvisore 

Copies  to  - 

Chief  Administrative  officer, 

Co  troller, 

i.i(j;rAway  iiiatricts 
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mt.j        24        1945 


SUBJECT:      Tjae  of  f?*flolln©  Tax  Funds   for 
Coruitruetlon  of  Sewers* 

Gentlefiians 


Supf^rvisor  Roncovierl  has  asked  that  I  advise  your 
Board  to  whst  e:^teat,  if  arij^,  gaaoiine  tax  fimda  can  be  used 
for  the  construction  of  aewere   in  Saa  irancisco, 

0  X  I   »  X  0  H 

The  moneys  received  by  the  City  and  County  which 
arise  from  gaaoline  taxes  or  irom  the  Uotor  Vel-icle  Registra- 
tion Tax  oamiot  be  used  for  the  construction  ol  sewers* 

On  November  Hg    1938,  the  people  of  this  State  adopted 
Article  XXVI  of  the  Constitution,  whicii  provided  that  after 
the  elleetlve  date  of  the  aniendtient  all  moneys  collected  front 
any  tax  impoaod  oy  the  State  uoon  the  manufacture,  srIc,  diatri- 
bution  or  use  of  laoUor  vehicle  fuel  should  be  utsed  exclusively 
and  directly  for  highway  purposes. 

The  serse  «^;©ndsHuit  provided  that  the  same  rule  should 
Apply  to  any  H>oney  collected  from  motor  vehi^-le  and  other 
vehicle  regiatratlon  fees. 

Therefore,  it  is  not  possible  that  your  Board  can 
enact  any  legislation  which  will  permit  these  particular  ?!»oney« 
to  be  used  lor  ariy  other  purp<»aes  tiian  those  ep«'elfled  In  the 
Constitution* 


Resoectfully  submitted. 


CITY  ATTORHEY 


To*   Board  of  Snpervlaors 

n 
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toy  27,    1945. 


SUBJECT!     In  R»,  Sal*  of  L«gior.  of  Himor 


D«ar  Sirt 


I  have  your  letter  reading  as  follows i 


'*You  will  recill  tJa&t,  under  data  of  JmIj  31, 
1941,   and  August  12,    1942,    I  wrote  you  asking  your 
opinion  ralativa  to  the  aale  cj^t  axohanijo  of  peiiitinga 
beloiv:ltig  to  tha  California  Palaca  ot  tna   Logiori  of 
Honor,   end  that  yoa  auppliad  na  with  two  opinlwr.s 
dfited  -'ctobar  6,   194.^,   ona  of  thaa  refarrln^  to   tlia 
r<«attar  jviat  iBentit^ad* 

"At  a  aseatir..;:  of  the  lioferd  of  Trusteaa  of  the 
Legion  of  Honor  on  April  SOth  It  was  deeidad  to  soil 
alavan  of  the  paiutin;-e  referred  to  end,    in  eccordence 
with  yoiir  opinitm,    I  requeatod  tne  spprov«l  oi   the 
Purchaser  oif  "uppliea,   I'r,  W,   C.   Ifubnar,        I  nam  have 
a  latter  frojs  Mr,   itubner  dfeted  April  50th  (copy 
enclosed)   st&tiri^;  tiiat,    in  the  case  of  the  aale  uf 
tli^ese  palatiugs,   he  would  think  he  would  have  no 
aiathorlty  to  give  bSe  percilesion  imless   they  were 
"article    *  unfit  lor  use*,   as  per  Section  88  of  the 
Charter.       Ue  eugr^esta  that  we  ask  you  for  jovr 
opinion  on  that  point. 

"As  wo  are  i  formed  thst  tiie  amrket  for  paiutliii^js 
of  the  quality  we  propose  to  dispose  of  is  favorable 
at  the  present  »onent,  we  siiovld  like  to   ship  the 
paintings  li^siediately.        Tl^»refore,  we  trust  you  will 
1st  MA  iiave  your  opinion  with  regard  to  this  watter  at 
youreariiost  convenience." 

Attscbjsd  to  your  letter  is  a  copy  of  a  letter  addressed 
to  you  by  tiie   Purci-iaser  of  Supplies  in  which  he  directs  attention 
to  Section  38  of  the  Cimrter,   tlie  pertinent  portion  of  wi^ich 
reeds  as  follows t 

*The   ForcJiaser  of  Supplies  shall  have  authority 
to  exohan£;e  used  rf^&terials,    supplies,   end  equipment 
to  the  edvaatajje  of  ti^e  City  «jic5  wounty,   advertise  for 
bids,   arj.d  to  sell  personal  property  belon^jing  to  the 
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City  end  County  on  the  recosnraendatlon  of  a  depart^nent 
h0&d  th^t  ftucii  firtlcles  &re  unlit  tar  u«««" 

The  only  question  to  d«terajine   ia  «  Ar«  the  paintinga 
which  you  desire  to  sell  "unfit  for  use".        in,  my  opinion  ti>0 
term  "unfit  for  uee"  meama  unfit  for  tiie  use  to  which  tne  par- 
ticular article   is  belag  put.        To  deteri^ilne  otiicrwlae  would 
meein  tluit  before  property  belonnine  to  t.ie  city  could  be  eold 
it  would  have  to  bo  absolutely  ueelese  &Tid  fit  only  for  the 
junk  pile.       This,   certairily,   would  not  be  e  —  -      -^   -      str-ic- 
tion  to  place  upon  t^*o  words  for  ir  such  a  c  were 

given  thea  it  ttovild  be  practically  impoasible  for  tne  city 
to  aell  any  property  for  which  it  no  lon^:er  had  use* 

Such  a  c 0716 1 rue tiofi  was  never  giyen  these  words  in 
the  Clmrter  srsd  to  cite  an  ©xaatple   I  direct  yo^Jkr  attention  to 
the  fact  t^iat  when  tne  iietcli  aetciiy  Aqueduct  Tunnels  were 
coupleted  there  was  several  hundred  thouaaml  dollars  worth  of 
equipment  which  was  no  loader  neec-od  ior  trie  purpoe©  for  wiilch 
it  had  been  used*        ThlK   property  was  sold,  frora  tiao  to  tiiae, 
by  tiie  Furcimser  of  Supplies  wlienevor  a  buyer  could  be  found 
for  t\iB  saute. 

It  is  difficult  to  find  in  the  law  books  any  defini- 
tion of  the  term  "wxfit  for  use".        However,    ?   aave  found  one 
case  srising  in  tlie  ..upreine  uoiu-t  of  ^^assacriusetts.        Trtla  case 
^*  ^  -S,  ''•  f->^^HiJ^T,   reported  in  160  Hortneast   Reporter,  at 

pac*  ojij»     In  discussing;  the  .aeaning  of  ttie  woxhJ  "unfit",   t^i© 
Court  aaidt 

"There  is  no  statiitory  definition  if   ti^e  word 
»unfit».        It  therefore  must  be  t;xven  its  ordinary 
significance,   iiavitig  due  regard  to  the  context.        In 
general,   tfae  word  iseaue  unsuitable,    inc .  .^petent,   or 
not   adapted  for  a  partlcalar  use  or  service*" 

Applying  thie  definition  to  the  question  here  to  be 
determined  it  appears  to  me  txisit  tiie  proper  construction  to  .live 
tiie  charter  tera  ''unfit  for  iiae"  is  tlist  tUe  articles  in  question 
are  no  longer  fit  for  the  purpose  for  which  they  mve  hesn.  used 
or  not  fit  for  the  particular  service  to  whicl.  t:-ey  r^ave  been 
put   in  the   past  end  that  sometiiing  more  suitable   can  be  obtained 
to  put   in  their  place. 

You  are  therefore  advised  that,    in  lay  opinian,   thm 


J 

t 
1 

I 

t 


Puroiiftser  of  Suppli««  ai«y,   at  yo-ur  request,  ank«  tK«  s«l«  of 
th«  p«intlng«  ai«ntlon«A  in  your  letter. 


Rflftpectf  ally  subraltted. 


To  the  - 

S©«r«tary  of  Jioard  of  Tf^feli«a, 

California  Palace  of  ti«    *-egioii  vf  Honor* 

Copy  to  - 

Board  of  Twist  a««  of  l>«YouRe  MMiwrlid   JSuseus, 

?urciifte«r  of  aupplloa. 
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a«7  asfiy  1943  • 


StX'oet  Rallw&y  Coisp&ny  for  K^siovftl 
of  I'rjaolcs  an  oertain  Streets, 


XMNir  Sin 

I  hiiv«  yoiir  request  tbist   I  «(2vls«  you  •«  to  the 
rlsht  pf  t}i«  city  to  enter  Into  wi  ftgree-ijent  witr    thfi  K^rket 
Str««t   Koilwfty  Comp&ny  to  ro:;.ovc  certain  ctreet  rellway  trfacka 
froM  oortair  streets  rseatloued  in  Exhibit  k  atttcaed  to  ti:iJB 
proposed  ai;i»eene?:t.        It  is  uii^rstoofi  ti«it   the  eifcy   is  to 
be&r  a  part  of  tt«  cost   of  rsaovinjj;  tues«  tracks  and  the 
r«a«lRdor  of  s&ld  coct  it  to  be  born*  by  ti.«  ?5&rk©t  StiN»«t 
R»ll»*y  Cosipeny,       Tee  Rmoitnt   to  be  borne  by  th«  city  and 
th«  eacunt  to  b«  bomtu  by  the  Cosipany  £j!"«  not  important  for 
t!a»  rtason  tiTAt  tu©  right  cf  the  city  to  er.t«r  Into  such 
an  ftgrecsjent  hingea  on  ^':wthjiv  tb«  city  hft»  ftnj  riglat  to 
f8Ak«  eon  tribut  ions  to  romov©  tr---;-  waleh  wlgiit  finftlly 
b«ttmM  the  obli{j«ti.oD  of  ti-.«  C'    _      .y» 

You  tiftvo  sent  m©  e  copy  of  &  letter  fiddx-ectod  to 
you  by  the  Cortrollar  in  which  he  qu»etlon»  the  riijht  uf   fciao 
city  to  contibuto  to  th©  ceat  of  retaovir^  tfc«s©  tr&cks  on 
th®  ground  iiifi  t  t^i  obli^'at :  on  to  r^issove  tm    tracks  r^ats 
on  the  Coiapany  and  not  oii  the  city. 


OPIKIoN 


The  proposed  ordiFiCnee  Appears  to  ai«  to  be  a  substi- 
tute for  urctlnanoe  Mo.  1576,   adopted  by  tae  Boer^l  of  Supervisors 
on  April  13,   1942,  wherein  en  ecreement  *ae  euthoriaed  whereby 
certain  tracks  belonging  to  tiie  .iarket  Etx^et   Railway  ^oapany 
would  be  rciaoved  at  the  joint  eatpeuae  of  th©  Cc«2|>sny  aiid  tii© 
city,       Tim  agrecjtwnt  auti.orijjed  onder  this   orc^itiftnce  wee  rxever 
fully  executed  for  the  ret&on  th&t   in  tho   oriijinal  undeir^taud- 
ing  It  was  agreed  that  certeln  work  woxild  be  don©  by  the  Works 
Projects  Adiuinistration  and  this  ar*ency  iiavins  son©  ont  of 
existence  before  the  work  could  bo  completed,   the  prssont 
a^eenent  is  necessary. 

The  only  question  to  be  determined  is,  as  I  hare 
heretofore  s&ld  -  la  the  city  performing  any  part  of  an  obli- 
gation which  rests  upon  the  Company, 
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All  of  tii«  tr&cks  ):a6»ntic»a0d  ar«  owned  ai^d  ^i£v«  &eon 
tui«d  fey  th«  Costfmny  -under  it«  operfiting  permit  «d  TBhm&Tj 

9,  1931*   pursuant  to  ta%  1530  aiaandiaeat  to  the  -..-. -sr  whicli 
ftutiiorized  the  ^rantln^  of  operating  permits  for  a  period  of 
tt»«ntj-flv«  years.       All  of  thes«  porntit«  wore  suDJect  to  all 
tii«   teraiB  and  oondltioria  in  th»  orlgiiial  franohi»«e  under 
which  \.h6  Cojfipar.y  J-i&d  been  or  w&a  oporatlng.        In  none  of 
thfcae  fr&i^ohises  v&b  there  &nj  direct  8tat.or.eat  th&t  tiis  Soffl^iany 
ahrjuld  rewova  its  tracks  at  the  ©j^plratiorv  oi   tho  fr«r»cLi8«» 

I  believo,  howeTor,   th&t  tixls   is  an  ctbll£:&tliiri  which 
restt;  upcn  the  Corapany  X'or  tiae  reeaon  that  th©  courts  on  aiaay 
oeoaaions  mve  neld  tr/>t  «h«r©  a  franchise  ims  expired  end  a 
street  rallw&y  oojapany  poralta  its  XHSiila  to  reisain  on  the 
streets  after  the  ejtpir&tion  of  tlie  franciniae,   they  heoo^tse  a 
p\*blic  .Tienace  and  the  CompaDy  jaay  he  cosir.p®lled  to  reraove  thea. 
However «   titsB  opt; rating  permit  isaiied  to  the  Company  haa  aosm 
thirteen  or  fo^;i*teen  years   to  run  and  the  woinp&nj  cannot  be 
eo^pelled  to  remove  its  rails  hefore  the  expiration  or  termln* 
atlon  of  its  pei*mit« 

Therefor©  there  la  no  ohligation  now  reatiag  upon 
til*  Company  to  remove  Its  rails  at  the  present   time.        If  the 
%erd  of  Suporviaore,   in  the   exervlse  of  its  discretion,  belie ves 
it  would  he  beneficial  to  the  city  tl^at  the  rails  he  r^isoved 
ianediately.    It  aay  agree  with  tixe  Qotap&ti'j  ti-jst  this  should 
be  done  and  to  aecotapllsh  tiis  purpose  the  city  may  contribute 
to  the  coat  of  reiaoving  tije  rails. 

In  lay  opinion  directed  to  the     Controller  under 
d&£e  of  £>e«efflteer  50,   1940,    I  adverted  to  a  sisiil&r  subject 
and  cited.   In  support  ol   the  conclusion  reached  in  that   opinion, 
the  cfeee  of   l»«ople  v.   Chicago  City  ay.   Co.,   155  Jl.i:.  731,  which 
(MUliil  held  to  tke  effect  il.uit   iun   city  always  retains  tue  rii;ht 
under  Its  police  power  to  snake  such  changes  in  licenses  or 
franchises  as  aay  be  necessary  to  meet  changed  cwMltlGns. 

I  a»  of  the  opinion,  therefore,   that  if  the  cban^ed 
conditiotiS  •  such  as  the  substitution  of  bus  transportation 
for  rail  transportation  -  are  aore  beneficial  to  the  city, 
the  removal   of  the  unused  rails  would  be  beneficial  to  the 
public  generally  and  tiie  clt^'  and  tite  coa^any  a«y  agree  to 
remove  the  rails   on  such  terms  taid  conditions  as   the  B^HTd  of 
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Supervisors  m&j  appirov*. 

Xevtr  attention  Is  »8peolally  calls d  to  the  t«rjea»  of 
OrdlnftiKJ*  So,  lE-75  above  referred  to  In  wiUch  tn*  Coiap«ny  »«.» 
^iv»a  t.^-arto  yer-rs  to  re-riore  t?y9  re  He  from  the  streets  Eientloti«d 
In  the  agreei^nt  now  undor  consideration  and  even  fvBrtr.er 
defez^sent  if  the  s&me  «ae  dee^&ed  iieoees&ry  to  ;aeet  tiie  emorgenoy 
coiditlon*  nom  existing.       Therefore  you  6an  see  tiu-.t  &t  tiia 
locNaent  there  is  no  oblir^ation  resting  on  tae  Co>np»ny  to  resiove 
its  rails  fcnd  If  t'a  Bc»rd  of  ?up«rvisore  deesis   it   *dvi.a&bl« 
tlyit  tnaro  rails   shoald  be  removed,  an  agreeimnt   ctix*  b  e  eutered 
Into  be  tree  a  the  city  end  tb&  Company  whereby  tbe   eity  aiay 
bear  such  portion  of  the  cost  of  said  reraoval  aa  say  be  d»es»d 
proper. 

Keepeetf-ally  submitted, 

inrfTiH-^nn::? 


Jo  the  • 

Chief  ^dfltlniatrative  *^ff ieer 

Copies  to  * 

Coritroller 

Mstna^er  of  Utilities 
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3vim  14,  1943* 

SUBJECTS     mcuinbent  Judges  of  the  Kuni clival  Court 
Must  Hot ate  their  Names  on  Ballot • 

Dear  Slrt 

This  office  is  in  receipt  of  your  rec^est  for  an  opinion,  as 


rollotrs  t 


RKqUBST 


*'Thore  «rata  adopted  at  the  last  election  a  Charter 
amenciiaent  No.  27  amending  cctlon  175  by  t;roviding  for  tl-«e 
rotation  of  candidates'  names  on  the  ballot. 

^Thls  section  also  provides  the  only  spoolflo  nro- 
oodure  for  nonilnatini;  candidates  for  places  on  the  ballot 
at  l^mnlcipal  elections. 

"Section  175,  as  asiended,  provides  as  follows  s- 
»u?he  provisions  of  tiiis  section  sliall  not  bo  applicable 
to  candidates  for  the  office  of  United  States  Senator, 
representatives  in  Con^jreaa,  otate  officials^  members 
of  the  tate  ^-enat©  or  Asaerdbly,  delegates  to  b©  select- 
ed at  any  presidential  or  state  priij«.ry  election,  judcos 
of  the  superior  court,  or  judges  of  tli©  launi clival  cora:»t«» 

"It  is  with  the  last  class  that  the  Hegistrar  of 
Voters  is  particularly  concerned,  i.  e«  jxidges  of  the 

Municipal  Couart* 

"Act  5238  (Gen«ral  Taws)  provides  for  Munici  .al 
Courts,  In  section  16  of  that  act  it  provides  that 
*'rhe  laws  respecting  the  nomination  and  election  of 
imanieipal  officers  of  the  city  for  viSiich  any  raunlcipal 
court  ims  been  established  shall  be  applicable  to  the 
Judges  of  such  court. » 

"3ut  Charter  section  175  specifically  excludes 
jtidgos  of  the  l^tunicipal  Court  from  its  operation, 

"'I'his  creates  a  f)roblem  upon  wlilch  we  would 
like  to  liavo  your  opinion  since  it  Is  irapcrative  that 
the  procedure  in  tiie  election  of  tlie  four  zaunicipal 
JiMiges  this  coning  Noveasiber  be  clearly  lefjal. 
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"^'e  rai8«  tho  question  at  this  tliae  Iseoause  the  poss- 
ibility of  a  special  election  creates  an  opr-ortunity  to 
correct  the  leelslation  by  oropplnig  the  laaguago  In  section 
175  which  v/o  imve  quoted.  If  no  other  way  out  seems  legally 
sure  and  sufficient," 

OPIHIOH 

The  municipal  courts  weiw  established  by  an  araendraont  to  the 
Constitution  of  the  citate  of  California,  A  portion  of  Article  VI, 
Section  11,  reads  as  follows t 

"The  Legislature  shall  provide  by  general  law  for 
the  establishraent  of  such  municipal  courts  in  cities  or 
cities  and  counties  in  tiiis  section  specified,  and  for 
the  constitution,  regulation,  government ,  procedure  and 
Jurisdiction  thereof* 

"The  laanner  in  which,  tho  time  at  which,  the  term 
for  which  tlifi  Jxidges,  clerks  and  other  attaches  of  inunlc- 
ipal  corrta  shall  bo  elected  or  appointed,  tho  nuiaber  and 
qualifications  of  said  Judges  and  of  the  clerks  and  other 
attaches,  except  as  such  niatters  are  otherwise  provided 
in  this  article,  sliall  be  rjreacribod  by  tii©  I/eoislature*" 

Act  5238  of  the  General  Laws,  providing  for  tii»  establishment 
of  municipal  courts,  it  will  be  noted,  provides  that  the  nomination  and 
election  of  judges  of  the  mmiclpal  court  shall  be  in  the  saiae  laaimer 
as  the  nomination  arwi  election  of  raunlcinal  officers  of  the  city. 

Section  176  of  the  Charter  of  the  City  and  County  of  San 
F^panciaco  adopted  by  the  voters  on  November  S,  1942,  and  ap- roved  by 
the  Logislafcure  in  January,  1943,  provides  in  ijart,  with  respect  to 
the  election  of  immicipal  officers  of  tlie  City  and  County  of  San 
Francisco,  as  follows: 

"The  neuao  of  every  candidate  who  has  been  noxEd- 
nated  for  office  as  hereinbefore  OTovided  shall  be  placed 
on  the  ballot  in  alphabetical  order  in  accordance  with 
the  Initial  letter  of  nis  surname,  under  the  heading  of 
the  office  for  which  said  condidr.te  ms  been  nominated 
in  the  following  nannert  The  name  of  the  candidate 
highest  on  the  alphabetical  list  of  candidates  for  any 
particular  office  diall  be  printed  first  on  tlie  ballot 
under  tho  proper  lieadlng  for  «iid  office  in  the  lowest 
numbered  asseaibly  district  in  the  city  and  coxinty. 
Thereafter,  in  each  succeeding  asaoisbly  district,  tho 
name  of  the  candidate  appearing  first  for  said  office 
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in  the  last  preceding  district  simll  be  placed  last 
and  the  order  of  the  name 8  of  tlie  othjer  candidates 
for  said  office  shall  reataain  unchanged* 

"In  the  event  that  tlio  nunaber  of  candidates 
in  any  gi^>up  shall  exceed  the  niiniber  of  asaombly 
districts  in  the  city  and  county  then  the  total  nutriber 
of  candidates  in  such  group  shall  be  divided  by  the 
nuDiber  of  assembly  districts  and  the  quotient  of  said 
division,  if  an  integral  number,  or,  if  it  be  a  frac- 
tional number,  then  the  iiext  higliest  integral  nuinber, 
shall  be  the  nurBber  of  candidates  to  be  taken  f  rcaa  the 
beginning  of  tlie  list  of  said  candidates  and  placed 
at  the  end  of  said  list  of  candidates  in  each  succeed- 
ine  assembly  di strict •" 

A  paragraph  was  incoi-porated  in  oectlon  175  of  the  Charter 
purporting  to  exclude  judges  of  the  nrunidjial  court  from  the  operation 
of  tills  section* 

The  coiirts  liave  ImlA  \slthout  exception  that  the  General  l^ws 
apply  to  all  raatters  of  general  state  interest  and  which  do  not  com© 
witMn  the  scope  of  jjmaicipal  affairs.     v<e  find  the  follovdng  languags 
in  the  case  of  V/IUKKS  v.  CITY  KTG.  OP  3AH  PRAJICI  GO,  44  Cal,  A.    (2d) 
395  at  595 t 

"The  contention  stressed  by  appellant  is  that  the 
charter  in  its  present  form  «aa  approved  by  the  lecialature 
of  1935   ("tats.  1955,  p»  2421),  a  date  subsequent  to  the 
enactment  of  the  statutes  mentioned,  and  tliat  such  approval 
operated  as  an  aiaendment  pro  tanto  of  the  state  law.     Tbo 
approval  of  a  iminiciiial  cimjrbor  by  the  state  legislature 
confers  tlie  power  of  homa  rule  upon  the  niunicipality,  but 
this  power  is   liraited  to  nuMcioal  affairs.     In  non-amnlc- 
ipal  Hiattors'  the'  general  l&W  controls,      (Sonst.  of  Gal«, 
art,  XI,   sec.  6|  Mcsmor  v.  Board  of  Ptiblic  service  Com., 
23  Gal,  App.   578,  138  Pac.  935.)     In  approving  a  free- 
holders'   clmrter  the  procedure  Is  by  resolution  and  not 
by  bill.     It  is  a  legislative  act  aj)  roving  home  rule  for 
a  aiunicipality  but  it  does  not  ipso  facto  repeal  lamB 
generally  applicable  'thr'ou^ou-t  the  stated,     Tiie  approval 
by  the  legislature  r;iay  confer  upon  tiie  local  govemraont 
a  method  of  procedure  different  froa  a  general  statute 
if  the  subject  r?iatter  is   solely  a  launicitjal  affair," 


lAkowise  the  case  of  NICHOLL  v,  KOSTER  (as  auditor  of  the 
the  City  and  County  of  an  Francisco),  157  Oal,  416-  dealing  with 
the  Judicial  system,  hold  that  it  was  «trlotty  a  laattor  of  state 
policy  and  not  a  launlcipal  affair* 

See  also:  KEY  S-XJ:?TBH  TRANSIT  CO,  v.  OAKiAW, 
124  Gal,  App.  7S5, 

1  GAL.  LAW  IIEy'.   292, 

18  CAL.  JDE,  785. 

It  appears  to  bo  the  ostabllshod  law  in  tho  '  tate  of  CaHf- 
03?iila,  in  view  of  tb©  citod  otises,  that  tho  3tate  Lesislature  laay 
exclusively  provide  for  tho  nomination  and  election  of  Judges  of  the 
fflamicijjal  court. 

..e  find  that  the  Legislature  provided  without  exception 
that  judges  of  the  municii)al  court  siiall  be  elected  in  tho  caiae 
aanner  aa  siunicipal  officers  of  tho  city*     In  ascertaining  how 
raunicipai  of  floors  are  eloctod,  v;o  find  ttnder  Section  175  of  the 
Charter  of  the  City  and  County  of  r.an  Francisco  tliat  this  section 
pW)vidos  for  the  rotation  of  candidates. 

You  are  therefore  advised  tliat  all  caixdidates  for  judges 
of  the  launiclpal  court  almll  Ijavo  tlielr  naines  rotated,  wMch,  of 
course,  includes  tliose  judges  who  may  be  incumbents. 


r.espectfully  sutesiltted.. 


Tot  CISY  ATT(M.mY 

Chief  Administrative  Officer 


3495 


JunB  15  y  1943* 


SUBJECT:   Klght  to  "Military  i:^avo"  to  Jiter 
School  Preparatory  Toward  Activ© 
Duty  in  the  ^ron^ort  Sorvioe* 

Gentlemen: 

Ihia  will  acioiowledgo  receipt  of  your  request  for  an  opinion 
as  follows} 

"UEoder  the  charter  provisions  governing  militaj^y 
leaves,  it  is  provided  tliat  persons  entering  the  a  nasd 
services  or  service  on  ships  operated  by  or  for  tiie  United 
States  aovemment  in  time  of  war  shall  be  granted  military 
leaves  in  accordance  with  the  provisions  of  section  153  of 
the  charter.  It  is  our  understanding  t.hat  the  granting  of 
military  leaves  for  such  purposes  is  rimndatory  and  that 
the  status  of  employoos  Is  protected  as  provided  in  section 
153  of  tiio  charter  as  amended, 

•♦We  now  have  a  fev/  cases  of  Bjen  desiring  leaves 
for  training  for  service  on  ships  opo3?ated  by  or  for  the 
government.  One  case  in  point  is  that  of  Joseph  Ryan,  a 
member  of  the  oan  i rancisoo  ;  olice  Tepartment,  who  desires 
to  enter  the  ti^msport  servlco  for  asslgiunent  to  crash 
boat  duty,  all  of  wMch  boats  are  operated  and  maintained 
by  the  transport  service.  He  is  required  to  attend  a 
school  conducted  bj'  the  trunsport  service  for  a  jjeriod  of 
six  weeks  before  ho  would  be  qiiallfled  to  enter  into  the 
active  discharge  of  his  duties. 

"The  request  for  leave  >isftiich  was  filed  with  Chief 
of  Police  Pullea  was  disapproved  by  him  and  the  officer  was 
ordered  back  to  duty.  Ilov/over,  we  are  in  receipt  of  a 
letter  from  Mr,  i-yan's  attorney  and  we  would  apt^reciate  re- 
ceiving your  opinion  as  to  whether  or  not  Hr,  yan  is  en- 
titled to  military  leave  for  tixo  iieriod  of  his  training, 
wliioh  is  a  requirement  for  entry  into  the  actual  service 
of  ships  at  sea.** 

Since  forwarding  this  request  you  have  supplemented  the  smm 
with  additional  information,  to  the  effect  that  it  is  not  necessary  for 
all  men  enrolling  in  the  Merchant  i marine  or  transport  service  to  go  to 
school  first  -  nor  even  is  it  iiocessary  for  all  men  desiring  to  be 
officers  to  go  to  school  first.  The  schools  are  available,  ajid  a  man 
may  attend  one  to  improve  Iiiiusolf,  or  to  qiialify  for  an  officer's  rating, 
but  attendance  at  such  a  school  is  not  a  prerequisite  to  enroll  ng  in 
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th«  Kercloant  Martne  or  transport  service  if  the  person  enrolling  has 
the  necessary  and  proper  qualifications  at  the  time  of  his  enrollraent* 


OPINION 

That  portion  of  Section  153  of  tlie  charter,  which  is  hero 
involved,  provides  as  follows: 

"Leaves  of  absence  aliall  be  granted  to  officers 
and  employees  of  tlie  city  and  county  of  Son  Fronciaco 
and  non-certificated  officers  and  employees  of  the  San 
Francisco  Tjnified  J^chool  ristrict  and  to  eli,o;ibles  on 
lists  for  ai>pointinont  to  positions  therein  for  service 
in  tho  ai-raed'  forces  of  the  United  States  or  the  state 
of  California  or  for  service  on  ships  operated  by  or 
for  the  Ifiaited  Otates  govornEent  in  tiino  of  war  and  for 
such  time  tliaereaftor  as  jtiay  be  provided  by  rulo  of  tl^ 
civil  service  commission,  but  not  to  exceed  two  years 
after  the  proclamation  of  peace,  except  in  case  of  dis- 
ability incurred  in  line  of  duty  with  the  armed  forces 
or  the  mercJiant  laarine  when  such  disability  siiall  ex- 
tend beyond  such  period." 

It  will  be  observed  t):i£.t  the  granting  of  jnllitary  leaves  for 
the  !)urpo8e  of   (1)  service  in  the  airoed  forces  of  the  United  ctates 
or  the  State  of  California,   or  (2)  for  service  on  sriips  opea^ated  by 
or  for  the  united     tatea  Government  in  time  of  war,   is  r;iandatory» 

It  will  be  noted  that  the  "railitary     leave  referred  to  in 
Section  153  of  tlie  charter  Is  one  for  "service"  in  the  armed  forces 
or  for  "service"  on  shipa  operated  for  or  by  the  united     tatea  govem- 
oient* 

v/hen  a  iimh  servos  with  th©  arnied  forces  he       serves,  in  the 
main,  for  the  diiration.     v«ben  a  cmn  serves  on  a  sliip  -  he  does  not 
thereby  bind  ioiraaelf  to  service  for  the  duration;  it  nay  be  only  for 
one  or  more  voya^8»     v<hile  under  the  chairtor  provision  even  such  a 
limited  service  wovild  entitle  one  to  a  •^military"  leave,  there  io 
nothing  in  the  cliarter  provision  which  would  entitle  a  laan  to  a 
"military"  leave  to  go  to  school  in  order  tliat  he  Diay  thereafter, 
if  ho  passes  the  school  and  if  ho  cliooses,   sign  up  for  service  In 
"^e  Uerchant  vwirlnB  or  transport  service* 

You  are  therefore  advised  tha^  under  tho  circumstances  above 
related,  a  ;)ian  is  not  entitled  to  a  "military"   leave,  imder  the  pro- 
visions of    Section  15o  of  tli©  charter,   to  enter  a  school  of  instruction 


I 
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to  attempt  to  qualify  himself  for  a  position  or  rating  in  the  Merchant 
Marine  or  transport  servica.     However,  a  aian  who  is  q^mllfiod  and 
actually  signed  up  for  "service"   on  sMps  operated  by  or  for  the 
tinlted  states  Govemraont,   is  entitled  to  a  "military"  leave  under  the 
provisions  of  section  153  of  the  charter. 


Respectfully  autenitted. 


CITY  ATTORilEY 
Tot 

Civil  •"•ervlce  CowKiisalon 


!0>» 


K" 


Q. 


5496 

Jun«  15,   VJ4^, 

SUBJECT:     Application  of  Section  226  of   ths  Lftbor  CoAe 
to  tt«  City  End  Co\uaty  of  Saa  Frsnclsco. 

Dear  -in 

You  ht^rtj  re  (UGiited  «n  opinion  as   to  «}.<*ther  or  not   the  City  »nd 
County  of  i>aa  Freiicisco  is   subjact   to  Chsptfcr  10f;7    {\t,ut^,   ly45),    «hlch 
adds  section  ?86  fco  the  I/«bor  Code  and  remds  ae  foXlowaj 

"2gt{,        riiv^ry  «3i'sloyer  sIiaII  somiannually  or  at  the   time 
of  eseh  paysient  ot  wages  lurni&iTj  ib^cla  of  hia  smplo^eeti 
eltn'?r  as  a  pnrt  of   ths  ch^ck,    draft,   or  er  oaytag 

the  employee's  «a.£;os,   or  ifipnx-^lelj,   an  i..  -*..sd  atat^t- 
joerit  i«  wylting  showing  all  deductions  made  froai  such 
wa-jes;   pi'oviaed,   all  deciixcttoria  aa^^e  on   sill-tevi  orders 
ot  tir:e  sisplojee  ise,y  r.c  agj^re^.ated  and  shown  a«  ose  itsia." 

The  Kwtter  of  componsutijfi  of  i^fficara  and  isujployees  Is  8  ssu- 
nicipal  affair    '/'  '-•  -'ts  v.  ."^-icI/qUi^ftld,   15  Cal.    /pp.   684,    607,    115   Psc. 
6fc6j   Popper  Vj^  ;ick,  T25  Cal,    456,    56   Psc.   bo;   Git;^'    .if    -aaadena 

V.   ChRrlevirt'e,   i^ib  Cfil.   234,    10  Ptc.    (2<5)   745)j   and   tii«  Kxmiclp&llty 
is   supreme  in  this   field  everi  us   to  ^pettefs  on  which  the   c!';.*rter   is 
ailent.      (buttervorth  v.    if;oy<l,    12  Cel,    {2d)   140,   146 j   g^est  Coast_ftdver- 
tisio^  Go,   V,   rjfeTi  j t;t>ncI'sco,    14  CrI.    (Sd)  617), 

There  la  rio  provision  In  the  Charter  or  our  ordifianceo  which 
re.-;ulres  a  •3tat«iti©nT  of  %h^:  type  prorided  for  In  Fectiou  2iit  of  the 
Labor  Code.        Section  S   of   tfeo  Cii«*rter,   however,   provicit^s   %,sxs.v  ^hmr«  a 
procedui'e  for  the  exercielng  .>f  any  rlj^hts  or  powers  of  the   city  and 
county  ie  provided  by  statute  of  the  State  of  f.j*lifornie.,    Ba^id  proced- 
ure shall  coiitrol  and  be  followed  unless  a  different  proc»dx««e  is  pro- 
vided in,   or  cy  ordlnsnce  enacted  um"«r   the  authority  of,    the  Charter, 

You  are  accordingly  advised  that  in   the  £wS«nco  of  na  ordi- 
nance on  th«  subject,    ths   9^!iii-;Tiontjily  it«»7n1«cd   statectent  required  by 
lection  2^26  of   the  l^toor  Code  jjust  oe  iurnlpiied  «tll  ej:a?lo;iei'S  of  the 
City  and  County  of  ban  frsnclcco.  However,   you  are   slso  ftdvlsed  that 

pursuftafc  to    section  S  of  the  Charter  «bove  ®,«9ntloned,   the  B-'aard  of  fu- 
pervlsors  Eight  by  ordinance  provide  a  different  aiethod  of  shoeing  the 
deductions  stade,   and  Kij:;ht  provide  tlmt  instead  of  all  deductions  being 
8ho*a  on  oaeh  pay  warrant,   sucla  deouctione  'night  he  t^i-^en  to   the  em- 
ployee qx^arterly  or  even  eeail -annually. 

Respectfully  subisitted, 

irSO.J.O'TOOfJE 


city  Attc!rriey, 
Tot  Controller. 

#18 


3497 


June  16,  1943 


SUBJECT:    Eligibility  of  Superior  Court  Judge 
to  Accept  other  Employiaent. 


My  dear  Judge  Meikle: 

Vife  are  in  receipt  of  a  letter  from  you,  dated  June 
4,  1943,  reading  as  follows: 

"I  am  desirous  of  working  in  the  U.  S. 
Army  Motor  Pool  during  my  month's  vacation, 
and  in  accordance  with  this  desire,  I  have 
talked  to  Judge  Fritz,  Presiding  Judge  of 
the  Superior  Court,  who  expressed  himself 
to  the  effect  that  we  Judges  should  do  every- 
thing in  o\ir  power  which  would  be  beneficial 
for  our  war  effort. 

"However,  it  is  impossible  for  me  to  do 
this  work  without  compensBtion,  but  I  have 
agreed  ;to  turn  over  the  said  compensation 
to  the  Oak  Knoll  Hospital  in  Oakland. 


"lill  you  please,  at  your  early  conve- 
nlexicei  give  me  your  ruling  as  to  whether 
or  notlit  will  be  possible  for  me  to  work 
in  the  sMotor  Pool  of  the  United  States  /irmy?" 


OPINION. 


From  the  foregoing  commiini cation  and  from  additional 
information  received  from  you  to  the  effect  tliat  you  wish  dxir- 
ing  yotir  vacation  to  act  as  chaviffexir  for  the  officers  of  the 
Army  of  the  United  States;  that  you  are  to  receive  ^140.00  per 
month  therefor;  that  this  is  a  civil  service  employment  but 
which  civil  service  requirement  has  been  waived  in  your  in- 
stance, and  that  you  cannot  accept  said  employment  without 
receiviiag  a  salary  therefor,  under  Ajmy  regulations,  but  which 
compensation  you  wish  to  donate  to  Oak  Knoll  Hospital  in  Oak- 
land, we  beg  to  Inform  you  that  the  particular  constitutional 
provision  controlling  in  this  instance  is  Section  18,  Article 
VI  of  the  Constitution  of  the  State  of  California,  reading  as 
follows : 

"  The  justices  of  the  Supreme  Court,  and  of 
the  District  Covirts  of  Appeal,  and  the  judges 
of  the  Superior  Courts  and  the  Municipal  Courts 
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"shall  be  Ineligible  to  any  other  office 
or  public  employment  than  a  Judicial  of- 
fice or  employment  diorlng  the  term  for 
which  they  shall  heve  been  elected  or 
appointed,  and  no  justice  or  judge  of  a 
court  of  record  shall  practice  law  in  or 
out  of  coiATt,  during  hie  continuance  In 
office;  provided,  however,  that  a  jud^se 
of  the  superior  coxort  or  of  a  municipal 
court  simll  be  eligible  to  election  or 
appointment  to  a  public  office  during 
the  time  for  which  he  may  be  elected,  and 
the  acceptcnce  of  any  other  office  shall 
be  deemed  to  be  a  resignation  from  the  of- 
fice held  by  said  judge." 

Prom  the  foregoing  facts,  it  must  be  held,  and  it  la  held, 
that  employment  in  the  so-called  aotor  Pool  of  the  Army  of  the 
United  .^tates,  is  a  "public  employment",  and  that  you  are  in- 
eligible to  accept  the  same  vinder  the  provisions  of  the  above 
section  of  the  Constitution  of  the  State  of  California. 

¥.e  regret  to  render  this  opinion  in  your  case  because  you 
have  displayed  very  laudable  ambition  to  help  the  ATlv.j   of  the 
United  States  during  your  vacation,  in  a  critical  time,  and  when 
help  is  so  badly  needed,  having  also  in  mind  your  very  charitable 
disposition  in  that  you  have  agreed  "to  turn  over  the  said  com- 
pensation to  the  Oak  Knoll  Hospital  in  Oakland." 

Having  all  these  matters  in  mind,  we  must  inform  you  that 
you  are  rendered  Ineligible  to  accept  said  "public  employment", 
and  we  hold  tiaia  employment  to  be  "public  employment"  contrary 
to  the  provisions  of  Section  18  of  Article  VI  of  the  Constitu- 
tion of  the  State  of  California. 

There  has  been  only  one  adjudication  of  this  section  by  the 
courts  of  California,  and  that  is  found  in  the  case  of  ..bbott  y. 
i^cKutt  et  al . ,  218  Cal.  225,  but  the  facts  and  circumstances  there- 
in are  different  from  those  involved  in  your  case.  Therefore,  the 
Abbott  case  is  no  authority  to  the  effect  that  you  may  accept  said 
"public  employment"  without  rendering  yourself  liable  under  the 
constitutional  providion  herein  quoted. 

Respectfully  submitted, 

Hon. Theresa  Meikle,  JRO.J.Q'TOOLE 

Jud^e  of  the  £>uperlor  Court, 
City  Mall,   Sen  IraiiCisco. 
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June  16,   1943. 


SUBJI<:CTt      In  R«,   Military  Leave  of  Absence 
to  fciaployee  to  servo  as  Marine 
Superintendent  iinder  the  United 
States  ^laritlraB  Coidmission* 


pear  Sir: 

You  have  advised  me  that  Kr»  Emile  Seike,  employed 
in  the  Departxaent  of  Fubllc  vtorlia  as  stationary  ensineor  arfi 
•ssisned  to  the  Esll  of  Justice,  has  made  application  to  the 
Civil  Service  Coiiunlssion  for  a  military  leave  of  absence  for 
the  purpose  of  &cceptin{i  eaploytaent  as  marine  super'intendent 
with  the  United  States  Maritime  Coimfiission* 

Prom  your  stateinent  it  appears  tlxet  the  duties  of 
sir.  Seike  under  tJie  ^i&ritime  CoHimission  will  be  to  supervise 
tbe  work  of  all  maplAliae  engiaoers  employed  by  the  Maritiioe 
CoKi'ilesion  and  actually  serving  on  ships.   His  work  will 
also  necessitate  an  inspection  of  the  ship  whenever  it  comes 
into  the  harbor,  not  only  in  San  Francisco  but  also,  in  all 
probability,  in  otner  ports  on  the  coast. 

If  lip,   Seike »s  work  can  bo  construed  as  service  on 
ships  opurated  by  or  for  the  united  States  uovornment  iie  is 
entitled  to  his  leave.   If  it  cannot  be  so  construed,  he  is 
entitled  to  such  a  leave  as  would  iiave  to  be  approved  by  & 
tJriree-f ourtha  vote  of  trie  bourd  of  Suporvisors. 


OPINION. 


Section  153  of  the  Charter  dealing  with  leaves  of 
absence  was  amended  at  the  election  held  in  :^iOveraber,  1S42,  and 
the  pertinent  portion  of  the  section  as  it  now  reads  is  as 
follows  s 

"Leaves  of  absence  shall  be  granted  to  officers 
and  employees  of  the  city  and  county  of  San  Prarrclsco 
aiid  non-cert iiicated  officers  and  employees  of  the 
San  Frari.eisco  unified  School  District  and  to  elislbles 
on  lists  for  appointmexit  to  positions  therein  for 
service  in  the  armod  forces  of  the  United  States  or 
the  state  of  California  or  for  service  on  ships  operated 
by  or  for  the  United  states  governmQnt  in  time  of  war 
and  for  »uch  time  tiiereefter  as  may  be  provided  by 
rule  of  tirie  civil  service  coma;ission,  but  not  to  exceed 
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two  ie&rs  after  tho  proclaraation  of  peace,  except  in  cas« 
of  disability  incurred  in  line  of  duty  with  the  armed 
forces  or  the  mercimnt  marine  when  such  disability  sl:^ll 
extend  beyond  such  period," 

There  is  no  question  but  tbet  ships  operated  by  the 
Maritime  ComraiBsion  are  operated  for  the  United  States  Govern- 
ment and  if  Mr.  Selke  were  .tieroly  an  eni^ineer  and  serving  on 
one  of  these  sixips  Itm   would  be  entitled  to  the  leave  of  absence 
provided  for  by  the  above  quoted  language  of  the  Cl-ifirter,   It 
appears  to  me,  however,  that  i^r.  Seike  is  an  engineer  and  while 
h«  is  not,  at  all  times,  aboard  ship  he  is  giving  service  on 
ships  for  til©  reason  thPit  he  supervises  those  who  are  actually 
doing  the  work  of  entjirieers  and  his  service  is  actually  rendered 
on  ships. 

To  hold  tliat  leaves  of  absence  are  to  be  limited 
only  to  those  who  are  actually  working  and  SEilinr;  on  ships 
wotild  be  sivln^j  tl:ie  words  "sejrvice  on  ships"  a  very  narrow 
meaning  and  woiild  not  be  in  conformity  with  tho  spirit  which 
prompted  the  passing  of  the  amendcaerit,   I  have  not  been  able 
to  find  any  definition  of  the  term  "service  on  sMps"  but  I 
direct  your  attention  to  tho  case  of  EX  PAUfl  PALI^,  decidod 
by  the  United  5itates  District  Court  of  Hew  Jersey  on  May  24, 
1918,  In  which  case  the  court  laid  down  the  i-ule  tiiat  a  civilian 
eiaployed  in  tiie  Quartormanter  »g  i;epartj?itint  and  assi^jned  as  a 
cock  to  a  vessel  transporting  army  supplies  is  serving  with  the 
armies  in  the  field  end  is  sxibject  to  court  ;!«rtl&l  for  not 
obeying  the  coraaiands  of  a  superior  officer. 

It  appears  to  me  that  the  rule  laid  dovm  in  this  case 
is  sufficient  to  authorize  your  Coattission  to  determine  that 
when  Mr,  Selke  enters  ths  employ  of  the  United  States  Maritime 
Conuaisslon  and  is  aasli^ned  to  the  posltior:  of  marine  superintendent 
he  Is  rendering  "service  on  sxiips"  operated  by  or  for  tiie  United 
States  Govei^nment, 

You  are  therefore  advised  that  In  my  opinion  Mr.  Selke 
is  entitled  to  the  military  leave. 

Respectfully  submitted, 

— cwrvmrnKT. 

To  - 

Jolin  vV.   Bender,    Commissioner, 

Civil  Service   Conimlsslon, 

Copies  to  « 

Crdef  Administrative   Officer, 
Director  of  jpublic  tvorks, 
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Juas  17,  1943 


&ubj«eta   'iT«a8urer»«  Aucit  -  Court  Orders. 

D««r  iiirt 

You  hav*  rsquested  *n  opinion  a*   to  wh«tlaer  ft  court  ordvr 
ordering  the  pftynwxit  of  tton«y  d«po8it«u  in  eourt  le  an  assignable 
rather   than  a   n«5^Qtlabl«   inetrujJieitt;      and,   if  ao,   what  form  of  aasign* 

cnt  could  he  printed  on  the  back  of   the  form  for  tbe  convei\i«ace  of 
the  original  payee.     The  questiona  la  the  re]f>ort  attachad  to  your 
request   are  listed  belovr  with  ay  answers   thereto. 

OPINION. 

Such  orders  are  non-negotiable  Instrtunents,  treisferable 
by  "asaignffient."     Section  1469  of  the  Civil  Code  provldee  tbat 
non-negotiable  inatruaents  may  be  transfez'red  by  indorsement  in 
lika  manner  with  negotiable  instruments,  and  that  "such  Indorse- 
nant  shall  transfer  all  the  ri<^hfc8  of  the  assignor  under  the  lastru- 
ment  to  the  aaslenee,  siibject  to  all  eqiilties  acul  defenses  existing 
in  favor  of  the  maker  at  the  ti»e  of  the  indorseiaent , " 

The  specif ie  questions  referred  to  In  said  report  and  my 
answers  thereto  are  as  follows i 

"1.      Is  the  court  order,  issued  in  the  form  of  inctrument, 
SBstple  attaci.ed,  payable  by  the  treastirer 

(a)  "only  to  the  party  naiaed  thereon  -  the  original 

payee?" 

Arc  Ett.         Yes,   unless  tiisre  Jrias  been  an 
assignment  of  the  iii&trument* 

(b)  "to  ft  duly  authorized  agent  of  the  original  payee- 

as  a  bankt** 
AKSivEfi:  Yes. 

(c)  "to  a  third  party  holdin^j   the  instrument  IftMor* 

Ing  the   indorse-aent  of   the  ori^^inal  payee?" 
ANSi'^rK,  Yes. 


mo 


2,  tt   the  said  court  order  is  payable  by  the  treasurer 

to  a  third  party 

(a)  "is  the  instrument  a  negotiable  instruawnt  subject 
to  transfer  to  a  holder  in  due  eoiorse  by  in- 
dorseAent  on  the  instrument  by  the  original  payee?" 
Ai&f''>yH :  So  • 

(b)  "ie  tiie   instrument  assignable  only  (as  distin- 
guished negotiated?)" 
kMBM-lls         Yes, 
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'5,  In  th«  eve^.t  the  ojpdcr  m&y  b«  either  in  the  fora 

of  a  negotiable  inatrwaeut  or  an  instrument  sub- 
ject to  a8«i<5nment  only  - 
(a)     "aoea   the  matter  of  deterjslriiiig  which  form 

td  uaa  lie  witliiin  the  provlnee  of   the 

court?" 

ANSWER?   Yee. 


heepeetfully  auhmitted. 


jsro,  J. 


Clt^      tiorney. 


Tot  Controller. 
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June  21,  1943. 


SUBJECT:     In  re  -  lild  for  Fdlk  and  Milk 

Products  for  -^an  i^^rancisco 
Institutions, 

Dear  Bir: 

I  am  In  receipt  of  yoTor  request  that  I  advise  you  as  to 
v;hether  the  bid  of  JJalry  Belle  I'arms  complies  with  the  proposala  for 
bida,  emd  can  b©  given  consideration  in  award  of  the  contract* 

The  facts  relative  to  the  matter  wMch  I  have  before  rao  are 
as  follows; 

The  furohaser  of  Supplies  advertised  for  bids  for  milk  and 
milk  products  xor  the  several  iuatitutions  of  the  city,  and  specified 
in  the  ac'vertisement  that  bids  v/ould  b©  received, not  only  for  the 
necessary  fluid  riilk,  but  also  for  other  lailk  products,  stich  as  cream, 
skim  milk,  buttermilk,  co^^tace  cheese,  etc.  Rome  flvo  bids  wore  re- 
ceived, the  two  lowest  bida  being  those  of  Dairy  Bollo  Parms,  which 
is  low  on  several  it«M,  and  low  in  the  agr^regate,  and  the  M&vin  Dell 
Milk  Company,  whlcli  is  next  in  line,  sotto  of  the  itoma  in  the  latter 
bid  being  lower  than  those  of  j)alry  -elle  on  the  same  items.  All  of 
the  bidders  bid  an  equal  price  for  fluid  milk,  in  accordance  with  the 
provisions  of  the  Agricultural  Code,  However,  vihen  it  came  to  the 
several  milk  products,  there  was  a  diffei?ence  in  tliB   prices  quoted  by 
the  several  bidders,  and  a  computation  of  these  prices  shows  Dairy 
Belle  i'arms  as  being  the  low  bidder.  lairy  IJell  i'arma,  however, 
attached  to  its  bid  tlie  follo^ng  rider:  ^In  order  to  eliminate  du- 
plication of  service  and  to  conserve  manpower  and  materials,  this  bid 
is  sj-lBoitted  on  all  or  none  basis".  Tli©  standard  conditions  and  in- 
structions for  bidders  contain  tli©  following  provisions:  "WlMSn  spec- 
ifications do  not  provide  for  altomntivo  proposala,  such  alternative 
proposals  slmll  not  be  considered.  Staterifflnts  or  comiauni  cat  ions  serv- 
ing to  qualify  proposals  will  disqualify  the  bid  on  the  related  item." 
There  is  also  found  in  the  spoclfications  the  following:  "Any  bidder 
may  bid  sepiratoly  for  any  article  named,  xmless  otherwise  nrovided." 

The  question  therefore  is:   Does  the  "all  or  none**  qualifi~ 
cation,  \iSxich  is  made  a  part  of  the  Dairy  T3elle  bid,  disqualify  the 
bid? 


I  am  woll  aware  of  the  principle  of  law  to  the  effect  that 
every  variation  froci  specifications  which  is  contained  in  an  advertise- 
ment for  bids  for  public  work  will  not  desti»oy  the  oompotitlvo  character 
of  a  bid»     Tlie  test  is:     Does  the  quialifioation  or  variation  in  question 
give  the  particular  bidder  an  advantage  or  benefit  not  enjoyed  by  other 
bidders? 

See  -  PASCOL  V.  BARLUM,  226  H,  w,  506,     In  this  case  the  court 
saidt 

"Theare  can  bo  no  question  that  the  bid  must  conform 
to  specifications, and  tiia  contract  to  both*" 

In  the  casa  cited  the  F^^rohaser  of  Supplies  of  Tetroit  advertised 
for  the  pijrchaae  of  certaiia.  street  cars,     'ili©  proposal  for  bids  provided 
that  the  first  delivery  of  cars  should  be  siade  within  ninety  days  after 
the   aigning  of  the  contract,     u'ho  bid  of  on©     homas  was  the  lov/ost  as  to 
price,  but  ^mliko  tiie  other  bids,  it  contained  a  proviso  tliat  the  first 
delivery  of  cars  would  be  inade  within  thro©  and  one-half  months  after 
the  signing  of  the  contract.     In  this  respect  it  was  not  in  accordance 
with  the  proposal,  but  because  of  the  lower  price  it  was  regarded  as 
the  most  advantageous.     Ihe  court  tlien  discusses  at  considerable  length 
the  ri^j^it  of  the  council  to  accept  the  so-called  low  bid,  and  continu- 
ing,  says: 

"But  not  every  variation  from  the  specifications 
will  destroy  the  ooiai>etitive  cimracter  of  the  bid.     To 
have  tliat  effect  the  variation  imist  be  substantial.     To 
be  substantial  it  raust  affect  the  amount  of  tlie  bid.     It 
inust  give  the  bidder  an  advanta^^e  or  benefit  not  allowed 
to  other  bidders.     It  i2»i2t  be  an  element  considered  in 
fixing  price." 

I  believe  that  tMs  expression  of  the  Supr^ae  Court  of  l^6hi£pan 
is  a  correct  statenent  of  th^  lavr.     Therefore,  let  us  apply  it  to  the 
instant  case. 

1'he  imrchaser  called  for  bids  for  an  indefinite  snotint  of  niUc, 
as  well  as  amovmts  of  roilk  products.     The  price  of  milk  was  fixed,  and 
all  competitors  Irnd  to  bid  the  same  price  on  milk,  and  therefore  the  1cm 
bid  had  to  be  dotenained  by  the  bid  price  for  the  milk  products.     The 
milk  price  being  fixed,   if  one  bidder  could  bid  tlue  fixed  price  for  niilk, 
and  then  bid  such  price  as  ha  BiisJit  see  fit  for  the  milk  products,  re- 
serving the  right  to  refuse  to  execute  a  contract  for  the  delivery  of 
the  items  on  which  his  bid  v/as  low  ixnless  he  was  awaa^ded  the  contract 
on  v/hich  his  bid  was  tied  with  others,  he  certainly  liad  an  advantage 
over  the  bidder  wlio  did  not  believe  tliat  ho  Imd  the  right  to  insert 
this  condition  into  Ids  bid.     For  exaanplo,  the  conditional  bidder  might 
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bid  far  below  the  cost  of  th«  several  milk  products,  realizing  tliat 
Tinder  lis  conditional  bid,  if  he  did  not  get  the  fat  part  of  the  con- 
tract, he  would  not  be  coraoelled  to  take  the  lean,     V-'hile,   on  the  ether 
hand,  he  who  did  not  place  a  conditional  bid  would  bo  fearful  of  bid- 
ding below  cost,   or  too  low,  on  the  lean  part  of  the  contract  in  fear 
that  if  Lie  did  not  get  the  fat  part  lie  would  still  be  compelled  to 
perform  on  the  lean. 

'ihere  is  rauch  merit  in  the  reasons  given  by  Dairy  TJelle  for 
placing  the  conditional  bid*     However,  tlie  City  Attorney  mist  take 
the  specifications  and  bids,  not  as  they  might  liave  been,  but  as  they 
are.     The  P^rcliaser  might  -ave  realized  the  advantage  of  a  single  bid 
l^sed  on  unit  Itaaas,   or  those  who  were  bidding  iidght  have  called  to 
the  Purdiaser's  attention  tii©  acivantar^©!  both  to  the  city  and  to  the 
bidders,  of  such  a  bid»     Hov/over,  the  City  Attorney  cannot  supply  the 
omission,  and  must  prosurao  tliat  all  acted  in  good  faith, 

I'lrie  case  of  PASCOL  v.  BARLIBI,   cited  above,   is  not  the  only 
authority  on  tlis  instant  subject.     I  cite  fUlIELDS  v.  CITY  OP  SKATTLS, 
(Supreme  Co\a?t  of  Washington),   140  Pae#  555 j 

"AssTaaing,  for  argument's  sake,  that  the  city 
charter  of  :-^eattio  Is  r-mndatory  in  its  terms  in  requiring 
contjreLCts  of  this  nature  to  bo  lot  to  the  lowest  bidder, 
without  any  discretion  wliatevor  in  the  boaixl  of  public 
service  to  be  eacerclsed,  in  view  of  tho  different  irsakes, 
the  Biain  question  here  iat     Wlxicli  of  these  bids  is  the 
lowest?     If  the  Invitation  for  bids  b©  construed  as  re- 
quiring bids  upon  the  whole  of  the  apparatus  souglit  to 
be  pvirchased  -  that  is,  all  three  pieces  -  manifestly, 
the  bid  of  the  Soagrave  Company  is  tlie  lowest  bid  that 
conplies  with  tlio  invitation,   since  the  other  bids  above 
noticed  do  not  include  any  aerial  truck  as  called  for 
in  tiie  notice.     The  only  Qxiide  we  imve  before  us  as  to 
whether  the  bids  were  required  to  be  for  all  thre«  pieces 
is  the  language  of  the  notice.     What  is  in  tlie  specifi- 
cations touching  this  subject  we  do  not  kiiowj   since  wo 
are  not  favored  with  a  copy  of  the  specifications.     Vv'e 
ai?e  inclined  to  the  view  tliat  even  tho  language  of  the 
notice  inviting  bids,   standing  alone,  would  warrant  the 
board  of  public  woifes  in  construing  it  as  requiring  bids 
upon  all  three  pieces.     In  any  event.  In  the  absence  of 
the  specifications,  we  carmot  say  tlmt  the  board  was  not 
warranted  in  rejecting  tho  bids  which  did  not  include  the 
aerial  truck  and  award  the  contract  to  the  i ©agrave 
Company,  which  inanifeatly,  was  the  lowest  bid  including 
all  tliroo  pieces." 


r>e0  also  -  BRUTSCHE  v,  COON  RS-MCS   (Sup,  Ct,   Iowa),  264  H.  W, 
696*     In  tills  case  tho  court  saJldt 

"ITumeroxia  tpioatlona  are  raised  aa  to  whether  or 
not  txM  contract  la  roaponslve  to  tla©  call»     Among  other 
provisions  io  ono  tlmt  the  bid  ajid  contract  riuat    fully 
rospond  in  all  material  respects  to  tho  call  car  invitation, 
xiiis  liaa  been  the  previous  pranouncarflont  of  this  court 
in  til©  r^rroll  Case   (urbany  v.  Olty  of  Carroll),  176  Iowa 
217,  157  K.  W,  852,  and  the  Grand  Jtinction  Case   (loiim 
Eloctx-ic  L*sht  v;  p  wor  Co.  v.  Inco:^orated  Tovto  of  Gr!s.nd 
Junction)  216  Iowa,  1301,  250  N.  W     136,  where  it  la  said 
tliat  unloaa  the  bid  responds  to  th©  proposal  in  all  material 
respects  It  is  not  a  bid  at  all,  but  a  now  proposal.     We 
tliink  thla  fully  aottloa  tiio  law  of  this  state  on  this  gen- 
oral  proposition. 

e     <{■     *     a     •»     Vf 

"It  seems  passing  strange  tiiat  when  a  town  ad- 
vertises for  bids  on  certeJ-n  plans  and  detailed  spoclfi- 
cations  then  on  filo  with  t}xe  towi  clerk,  bidders  do  not 
raapond  to  the  cull,  but  disreGa^Pd  tho  plans  and  spocifl- 
catioiis  on  rile  and  i\amish  plans  and  specifications  of 
tlieir  own  on  widoh  tlioy  base  their  bids.     Tho  ynderl^ing 
thotifjht,  ua  we  Lave  nany  tiinoe  ea^lalned,  in  tliia  v/holo 
proceedings,   is  that  ti^re  raay  be  ccmpotitive  bidding  on 
definite  plans  and  spodfi cations  tlien  on  file;  and  it  is 
tli©  duty  of  bidders,  wiion  such  conditions  exist,  to  base 
their  bonds  on  tho  plans  and  specific-ations  on  file,  and 
If  this  is  nob  done  and  each  party  is  peimltted  to  furn- 
ish hla  own  plans  and  specifications,  there  can  be  no 
competitive  bidding." 

There  is  one  other  reason  why  tlie  condition  inserted  in  the 
l%iry  Belle  bid  wovOd  serve  to  disqualify  it.     fjalry  Belle  is  not  low 
on  all  products,  and  if  the  Purchaser  doaired  to  accept  a  lever  bid 
on  any  of  tl^e  products  whJ.oh  &re  lower  than  the  Dairy  Belle  onder  tlio 
"all  or  none"  qualification,  he  would  not  be  i^ermitted  to  do  so. 

I  am.  mindful,  and  liave  fjiven  most  careful  consideration  to 
the   case  of  OTIMSON  v.  IIANLEY,  151  ^1.  379,  vrhlch  is  tli©  only 
<^alifomia  case  ^ftiich  seems  to  be  pertinent  to  the  instant  case.     It 
was  decided  June  7,  1907,  and  so  far  as  I  can  ascertain,  lias  not  since 
been  referred  to  by  the  courts.       his  case,  on  first  reading,  aight 
seem  to  give  tlio  right  to  any  bidder  to  rnalce  one  bid  on  the  ontlro 
contract.     However,  an  exaciinatlon  of  tlno  facts  of  that   case  does 
not  bring  tlie  facts  within  those  which  are  now  under  consideration. 
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In  tlTat  case  th©  proposals  called  tap  bids  *or  the  improvenent  of 
certain  streets  in  tho  city  of  Los  Aiigelea,  which  included,  not  only 
paving,  but  also  cTorbing,  guttorlng  and  necessary  culverts.  In  tlat 
case  ono  "bidder  bid  for  the  entire  work  necosBaj*y  for  tl:ie  improvement 
of  the  street  as  per  specifications.  Others  bid  on  the  separate  items. 
Tb»  court  be  Id  that  tho  imnrovoiaent  of  the  street  was  one  proposal, 
and  tliat  tlio  itans  co  :ld  not  be  sogregated  into  separate  bids,  m 
the  instant  case  tlier©  ia  no  reason  why  mlHs.   products  caimot  be  seg- 
regated frcaa  milk  any  laoro  than  oGsamodities  such  as  flour,  sugar, 
coffee  or  tea,  all  being  delivered  to  the  same  institution,  oovild 
not  be  fumisi^d  xmder  separate  bids. 

You  are  therefore  advised  tliat  in  my  opinion  the  bid  of 
Dairy  Bell©  i-'ariixs  departs  from  •/oij:*  specifications  and  cisniiot  be 
accepted,  and  you  rimy  take  such  action  on  the  otlier  bids  as  you  may 
deeci  proper. 


Eoapoct  fully  submit  tod. 


To  J 

Chief  Administrative  Officer 
#1 
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June  28,  l'v^43. 


SUBJECT:   In  Re,  Kefueal  <t    Dopartmtmt  to 
ficcopt  Certification  of  Civil 
Service  Comraiasion,  on  the  ground 
of  age  of  person  certified. 


Deer  Sirs: 

I  am  in  receipt   of  your  cu7s^m^nicfction   in  wiilch 
you  direct  my  attention  to  the  fact  that  you  are  about  to  make 
certification  of  laborers  to  the  Director  of  Public  Works  and 
tiifit  tiitit   official   i.es  advieed  you  that   he  will  accept  the 
certification  of  no  oafi  over  the  age  of  fifty-two  years.       You 
ask  me   if  tiie  Director  of  Public  Vi^orka  has   the  power  to  refuse 
your  certif  icatioii. 

Opinion 

Section  148  of  tne  Gi^rter  provides: 

"Any  appointment  to  a  position  declared  permftnent 
by  the  coiiEaission  shall  be   on  probation  for  a  period 
of   eix  raontha.        At  any  time  before  the  expiration 
of   six  months   the  appoiritlDg  officer  may  terminate   the 
appoiiitment.        Tiie   ooranlssion  Siifill   inquire   into  tiie 
circumat&nces  and  may   declare  such  person  dismissed, 
or  may  return  the  name  to  the  list  of  eliglbles  for 
certification  to  another  department," 

Section  145,  as  amended  in  liovember,    1939,    provides: 

"Examinations   of   laborers   sixall  relate   only  to 
physical  qualifications  and  experience,   and  laborers 
establishing  their  fitness  shall  ran^^  upon  the  re^jister 
in  order  of  priority  of  application," 

There   is  nothing  in  the  Charter  which  gives  to  the 
CoBKnission  the  r  i^fat  to  make  age  of  laborers  a  quaiifyint; 
test  for  ti.Le  language   is  very  clear  as   t^just  what  tne  test 
shall  be.        Yoiir  Ooisjiili  si.jn   is  bound   to  certify  the  highest 
elicit>lo  on  the  list  end  the  Departinent  cannot  refuse  to 
accept   the   eligible.        However,    under  Sectioi.   148,    the  person 
may  be  dismissed  at  any  time   during   tne   px\)batloiiery  period. 

This    is  a  difficult   question   to  determine  as   it 
cannot  be   said  that  every  person  who  has  reaciied  the  aye   of 
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fifty-two  years  Is  not  qualified  to  do  iaboriug  work.  It 
appears  to  me  that  the  only  remedy  thct  the  Department  has 
is  to  iiiake  the  appointiaent  under  your  certification  end, if 
the  appointee  does  not  prove  satisfactory,  to  diamlsa  him 
duririjj  the  protoationary  pv;riod.  It  certainly  was  not  the 
intention  of  tne  cliarter  frajrisrs  that  any  certified  Civil 
Service  employee  would  be  diamissed  without  some  valid  reason. 


Very  truly  youra. 


To  tiie  - 

Civil  Service  Ctoniisaion, 

Copy  to  - 

Director  of   Public  Works. 
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July  3,  1943. 


SUBJECT:       Ret     I«lousing  Unit  to  be  established 

in  the  City  and  Uounty  of  San 
Fi^ncisco* 


leap  31rt 

under  date  of  July  2,  1943,  the  following  request  for  an 
opinion  was  requested  by  yout 


I 


**I<lay  I  respectfully  request  of  you  a  written 
opinion  in  respect  to  a  delousing  imit  or  center  to  be 
established  in  the  City  and  County, 

"rsr.  Crfeiger,  somotlEie  ago,  expressed  the  need 
of  such  a  center  for  the  purpose  of  combating  the  spread 
of  clisease.  :>lnce  the  war  the  need,  of  coTxrse,  lias  been 
greatly  increased. 

"I  should  like  to  know  whether  under  the  laws 
of  the  :itate  of  California  and  the  City  and  Comity  of 
San  Francisco,  audi  a  project  ciay  be  accOTiplishod. 
Further,  I  should  like  to  Icnow  whetlier  it  would  be  con- 
stitutional to  force  a  i^ersou  to  be  deloused  vd.thout 
his  permission.  Also,  wimt  dopartraont  or  division  of 
the  City  £;overnnent  would  liave  juriadiction  to  n^ain- 
tain  and  operate  such  a  unit?  Further,  from  what  fund 
would  the  money  ocsne   for  f inanciiig  swch  a  project?" 


OPi?rioH 
You  have  really  asked  four  q[aeationa,  as  follows: 


1.  '.Thothep  under  the  laws  of  the  State  of  California  and  the 
City  and  Cotinty  of  San  Iranciaco  such  a  project  siay  be  accomplished? 

2,  Whetlier  it  will  bo  constitutional  to  force  a  person  to 
be  deloused  without  liis  permission? 

3.  ¥/hat  department  or  division  of  the  city  government  wotild 
have  jurisdiction  to  maintain  and  operate  such  a  unit? 

4,  Prcan  wliat  frind  would  the  money  come  for  financing  such  a 
project? 
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In  answer  to  the  foregoing  questions  you  are  advised  as 

follow 8 t 

1,  'iliore  is  no  law  of  the  State  of  California  or  of  the 
City  and  Ooirnty  of  San  Franc! aco,  so  far  as  our  research  shows,  pro- 
venting  such  a  unit  froBi  being  established. 

The  T;ower  for  such  establishment  coraes  from  Section  11, 
Article  XI  of  the  Constitution  of  the  i>tate  of  California,  wMch  reads 
as  follows: 

"Local,  police,  sanitary,  and  other  rogulat long 
may  be  ^ii'orcea«.  Any  county,  city,  town,  or  toWisJilp 
may  nal-ce  and  enforce  within  its  Units  all  such  local, 
police,  sanitary,  and  other  regulations  as  are  not  la 
conflict  v/ith  general  laws." 

2,  It  woald  be  constitutional  to  force  a  person  to  bo  de- 
loused  provided  such  dolouslng  was  necessary  as  a  health  measure. 

5,  The  Cepartenent  of  iioalth  of  the  City  and  County  of  San 
Francisco  would  bo  the  proper  department  to  Imve  Jurisdiction  over 
the  raaintenance  and  operation  of  such  a  unit* 

4,  Inasmuch  as  tliere  is  no  itan  in  the  budget  providing 
for  funds  for  the  financing  of   such  a  project,  and  in  view  of  the 
fact  tlmt  the  Department  of  iioalth  has  no  surplus  funds,  it  would 
be  necessary  to  resort  to  tlie  Mayor *8  eraergency  fund  for  the  purpose 
of  financing  such  a  project.  This,  of  course,  would  require  tJ^iat 
tlj©  l-ayor  and  the  Chief  Adninlstrative  Officer  request  such  estab- 
lishment bcforo  funds  could  be  appropriated  fraa  the  Jiayor^s  erior- 
genoy  fund. 


Respectfully  sutanitted, 

CITY  ATTORKEY 

To  8 

Hr,  Robert  Killer  Green 
Board  f  Supervisors 
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July  7,  1943. 


SUBJECT:    In  re  -  Working  raya  Fvirauant 

to  1945  Standardisation  Ordinance. 


Gentlemen: 

I  have  y  ur  letter  i»eafilnG  as  follows: 


"Salary  standardization  ordinance  No.  2184  for 
the  fiscal  year  1943-44  provides  in  section  4: 

w**» Compensations  fixed  herein  on  a 
monthly  or  wookly  basis  are  for  full  tjone  ser- 
vice and  for  a  &g--day  v/ork  v/eek  which  sliall 
consist  of  not  leas  than  38?.  hours  and  not 
more  tlian  44  hours'  work  por  week,     riimployees 
working  on  a  5-day  week  wMch  consists  of  not 
less  than  35  hours  and  not  more  than  40  hours* 
v-ork  per  week  shall  receive  10     or  cent  less 
than  tl-ie  coiiponsations  fixed  herein  for  their 
respective  classific  tions.  *     ^^5- 

"The  Civil  Service  Ooitajiission  rias  Inteirpreted 
this  provision  to  moan  tlmt  eciployeos  must  work  a  full 
5|--day  week,  which  nrust  consist  of  the  hours  as  indi- 
cated above,  v<o  now  hiivo  requests  from  departments  as 
to  whether  or  not  they  can  continue  ?/orklng  a  &|-day 
week  within  the  5  days  as  heretofore  allowed  under  the 
5-day  vfeek  ordinance  of  the  lioard  of  Supervisors. 

"At  a  special  raeeting  the  comriiission  considered 
the  matter  of  Janitors  in  the   schools  operated  by  the 
iioard  of  -education,  whoKi  we  are  infonaed  work  approxi- 
mctely  8-3/4  hmirs  per  day  for  5  days  a  week.    Ihe 
Board  of  ij^dvusation  i.ifonnod  us  that  the  schools  are 
not  operated  on    Saturday  and  there  is  no  rieed  for  jan- 
itorial work  on  that  day.      In  view  of  the  fact  that 
these  employees  a3?e  regularly  working  in  excess  of  8 
hours  a  day  for  a  5-day  week.  It  was  crdored  that  the 
compensation  of  these  employees  be  the  equivalent  of 
the  compensation  fixed  for  the  normal  5?--day  week. 

"At  the  soaie  laeeting  representatives  of  the 
Board  of  :';du cation  recruested  tMt  the  clerks  in  the 
secondary  schools  be  paid  on  tlie  basis  of  5i-days 
par  week,  although  they  work  only  5  days  and  less  than 
8  hoiors  ler  day.     Since  tVils  work  schedule  is  fixed  at 
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5  days  per  week  in  the  salary  standardization  schedule 
It  was  ordered  that  the  compensation  of  these  ODiployses 
be  an  tlie  basis  of  5  days  viork   per  week  as  provided 
In  tlio  ordinance  of  the  I3oard  of  Supei-vlsors. 

"At  our  meeting  liold  June  23,  a  coRualttee 
from  the  lioard  of  Education  called  on  the  coctiJ. salon 
and  iir«  Breyer  representing  the  group  requested? 

♦Because  of  the  fact  that  all  of 
oviT  v/ork  is  :  erf ortaed  in  the  schools,  \ve  be- 
lieve tJjat  there  5.8  a  valid  distinction  tiiat 
can  be  drawn  between  our  type  of  work  and  that 
of  other  employees  in  the  city  government.  It 
is  our  uTidorstanding  tiiat  your  honorable  Oom- 
ni salon  In  doaline  v/ith  the  school  ;5anitors, 
wlio  have  a  similar  robl«wti,  has  rocofoiizod 
this  distinction  and  l-as  seen  fit  to  grant  tlfflta 
the  privilege  of  serving  5  days  and  not  receiv- 
ing a  cut  In  salary,  \Ve  are  asking  on  belrialJ' 
of  the  secondary  school  general  clerk-stenog- 
raphers tills  same  privilege.  \/e  have  been 
informed  that  your  Commission  would  imve  the 
authority  to  Grant  us  tills  privilege,  provided 
ti-iat  we  serve  40^  hours  per  week,  and  we  are 
quite  willing  and  anxious  that  otir  hours  be 
Increased  to  the  40-7r  hour  week  in  order  that 
we  may  sorve  these  hours  during  5  days  and 
retain  oiar  present  salary. 

•Wo  have  tiie  approval  of  the  lk>ard  of 
Education  in  making  this  request  to  your  Honor- 
able Body,  as  they  rocognize  that  our  work  is 
properly  geared  to  the  weekly  school  calendar. » 

"will  you  please  advise  uo  on  the  following 
points : 

'"/Jhether  or  not  our  interpretation  tlmt  the 
5^— day  week  provision  In  the  salary  standardization 
ordinance  is  correct  and  that  under  this  interpre- 
tation employees  nust  work  Monday  through  Friday  and 
Caturday  morning  in  ox»dor  to  receive  the  salary  pro- 
vided in  the  ordinance; 

"VJhether  or  not  the  5-day  week  ordinance  of 
the  Board  of  Supervisors  can  be  riade  effective  in 
view  of  this  later  ordinance  establisliing  eorapen- 
satlona  on  a  5l--day  week;  and 
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"Whether  op  not   tho  request  of  the  Board  of 
Education,  «-ith  reference  to  the  secondary  school 
clerks,  can  be  ga^anted?" 


OPIHIQH 

I  can  quite  appreciate  thB   fact  that  to  place  all  enployeea 
on  an  ectuial  five  and  one-half  day  v/oek  may  work  some  lordship  on  scaae 
of  the  clty^s  employees,  but  this  is  a  fact  that  shoiold  have  been 
taken  into  consideration  when  the  Board  of  supervisors  passed  the 
standardization  ordinance.  The  pertinent  provisions  of  this  ordinan<» 
read  as  follows: 

"Cofiipensations  fixed  herein  on  a  raontlily  or 
weekly  basis  are  for  full  tiine  service  and  for  a 
5-^day  work  week  which  shall  consist  of  not  loss  tlian 
38-^-  hoxirs  and  not  more  than  44  hours  work  per  week* 
itoployees  working  on  a  5-day  week  which  consists  of 
not  less  tiian  35  hours  and  not  more  than  40  hours 
work  i»r  week  shall  receive  10  per  cent  less  than 
the  com rienaat ions  for  their  respective  services." 

It  must  be  noted  tlmt  the  ordinance  refers  to  a  5|^,as  well 
as  to  a  5-day  week,  and  while  it  provides  the  rainimuKi  number  of  hours 
to  be  worked  during  each  v/eek,  there  is  nothing  in  the  ordinance  tjriat 
the  number  of  hours  to  be  worked  during  the  &k  ^y  week  could  be 
worked  in  less  than  the  5vr-day  period.  If  such  were  the  case,  it 
would  be  possible  for  an  employeo^'wSs  on  the  S'l-day  schedule  to 
wox^  his  38 1  hours  in  tiireo  days,  and  one  who  was  on  a  35  hour  per 
week  schedule  to  work  his  week  in  oven  a  lesser  time,  and  thereby 
render  only  one-imlf  of  J :ds  tlmo  to  the  city.  In  ay  opinion  such 
is  not  the  intendment  of  the  ordinance,  and  if  it  were,  tlie  ikjard 
of  Supervisors  aliould  have  said  so* 

In  the  case  of  MSKE  v.  liOTCHKISS,  9  Am.  Hep*  314,  tho 
Supreme  Court  of  Connecticut  saidt 

"A  statute  provided  that  height  hoiirs  work 
done  in  any  ono  day  shall  be  doomed  a  lav;ful  day^ 
work  xxnlose  otherwise  agreed  by  the  ijarties.' 
Plaintiff,  iinder  contract  for  a  fixed  price  per 
week,  worked  sixteen  hoi^s  per  day*  Held,  that 
he  coiild  not  recover  double  the  agreed  orice*" 

See  also,  PROGRESSIVE  BTJirJ^ING  t.   LOAN  A3SN.  v*  Mcim'YRB, 
(Sup.  Gt.,  TBXixi,)   89  3.  W,  (2d)  326,  whore  the  court  s&ids 
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"The  word  »woo1g*  in  its  most  accurat«  senso 
Bjoans  seven  connooutivo  days  and  this  ia  also  its  legal 

and  oomKionly  tmdei'atood  meaning." 

Therefore,   I  ara  of  the  opinion  that  when  the  Board  of  Super- 
visora-  by  ordinaiico,   refers  to  a  five  or  a  five  and  one-half  day 
week,   it  means  that  number  of  wcrkinc  days,  and  that  the  week  should 
not  be  oaleulated  upon  the  nxonber  of  working  ho;irs  that  might  have 
been  crowded  into  any  one  working  day» 

You  are  advised  aeoOT*dingly, 


ReapeotlHally  submitted. 


CITY  AIPTORHEY 
Civil  "^-ervice  OoBnciission 

lit 
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July  8,  1943 

SUBJECT:  Standardized  Compensation  for 
Temporary  Employees. 

Gentlemen: 

I  have  your  request  that  I  advise  you  as  to  the  rates  of 
compensation  for  temporary  employees  whose  respective  periods  of  cer- 
tification carry  them  over  into  the  present  fiscal  year* 

OPINION 

The  Salary  Standardization  Ordinance  was  enacted  by  the 
Board  of  Supervisors  on  March  29,  1943,  and  approved  by  the  Mayor  on 
April  1st,   Ttierefore,  it  became  effective  at  the  coimnencement  of  the 
present  fiscal  year. 

Section  1  of  the  ordinance  reads  as  follows: 

"Pursuant  to  the  provisions  of  Section  151  of  the 
charter,  the  schedule  of  compensations  set  forth  here- 
in, shall,  beginning  July  1,  1945,  determine  and  fix  the 
salaries,  wages  and  compensations  for  the  several  class- 
ifications of  employment  in  the  San  f-fanoisco  service 
herein  enumerated  subject  to  the  terms  of  this  ordinance? 
provided,  however,  that  the  salarit^a  of  occupants  of 
positions  es  of  June  SO,  1945,  shall  not  be  reduced  be- 
low tile  salaries  such  employees  vrere  receiving;  on  June 
^6.  1945." 

It  appears  to  me  that  an  employee  who  was  serving  under  a 
temporary  certification  on  June  30,  1945,  was  the  occupant  of  the 
position  to  wiiich  he  had  been  certified,   Vvebster  defines  "an  occupant" 
as  one  who  occupies  or  takes  possession,  one  who  has  the  actual  use 
or  possession  of  a  thing.   Therefore,  I  am  of  the  opinion  that  one 
who  has  been  legally  appointed  to  a  position  is  its  "occupant",  and 
if  he  occupied  the  position  on  the  30th  day  of  June,  1943,  he  is 
protected  in  the  salary  attached  to  that  particular  position,  for  the 
period  of  his  certification.  A  now  certification  means  a  new  position, 
and  appointments  under  new  certificat  ons  can  only  be  made  in  accord- 
ance with  the  present  Salary  Standardization  Ordinance. 

Respectfully  submitted, 

CITY  ATT-'-.RNEY 


Civil  Service  Commission* 
#1 
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July  16,  1943. 


SUBJECT  J  aterilissation  of  Milk  Utensils. 

Dear  Jilr: 

Keeently  you  asked  this  offioe  for  an  opinion  as  to  tl^ 
effect  of  Afls«sil}ly  i:>ill  No*  232  aioonding  section  643,  c  ivislon 
4  of  the  Agrloiiltiiral  Code,   on  the  aterllijsatlon  of  utensils  and 
at  the  same  tirao  calling  oxop  attention  to  the  fact  that  the  City 
and     County  of    >an  Francisco  has  an  ordinance  3?elatlng  to  tho  same 
subject  as  is  covered  by  the  said  Asseiably  Bill,  and  you  a^  vm 
for  advice  as  to  the  course  to  be  followed  in  the  matter* 

OPINION 

Assembly  Bill  iJo«  232,  as  signed  by  the  Governor,  provides 
in  part  as  follows: 

••645«  A  dairy  fann  is  insanitary  in  tlie  follow- 
ing cases: 

"(a)  If  the  rjails,  cans,  bottles  or  other  con- 
tainers for  milk  or  Its  >roducts,  or  the  strainers,  cool- 
ers or  other  utensils,  appliances,  apparatus  or  e quijiment 
earning  in  contact  with  the  ziillk  or  its  products  are  not 
thorouglily  washed  and  a  f terwarda  sterilized  by  exposing 
them  to  water  or  water  vapor  at  a  temperature  above  170 
degrees  iahrenhelt  for  a  period  of  at  least  15  minutes, 
or  by  boiling  water  or  by  sup>erheated  steam,  or  by  A 
clxlorine  sterilization  nroceas  the  Kiethods  by  vfiiich  aaaM 
shall  be  used  to  be  establishsd  by  regulation  of  the 
director  each  tli»e  the  saae  ore  used;  ^^  *>'•   ^v" 

The  ordinance  of  the  City  and  County  of  San  Francisco  is 
to  be  found  in  i  ogulation  11,  r>oction  499,  Paragraph  (b).  Part  II. 
Chapter  V,  Article  9  of  the  MunioiiMsil  Code,  whioli  provides  In  part 
as  follows t 

"After  being  rinsed  all  cans,  bottles  and  other 
milk  utensils  shall  be  effectively  sterilised  by  the 
action  of  live  stoam»" 

If  our  ordinance  is  enforced,  it  iri.ll  mean  an  additional 
regulation  or  requirement  over  that  prescribed  by  said  Assembly 

mil* 
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That  this  j?»y  bo  don©  Is  indicated  from  th»  following  ex- 
cerpt from  the  opinion  of  NAT.  lulLK  mc,   AS  N.  v.  CITY  ETC.  OP 
S.  P.,  20  Gal,  (2d)  101  at  109! 

"Independent  of  section  451  (now  496)  of  the 
Agricxiltural  Code,  v^iioh  we  will  hereinafter  discuss, 
it  li&s  loiiG  been  the  established  general  nile,  in  de- 
termining vrhether  a  conflict  oxlsts  between  a  general 
and  local  law,  tliat  where  the  Ler;ialaturo  Ims  asanaaed 
to  regulate  a  given  course  of  oondxict  by  prohibitory 
enactments,  a  municipal  corporation  with  subordinate 
power  to  act  in  the  matter  siay  uiake  such  additional 
regulations  in  aid  and  furtherance  of  the  purpose  of 
the  general  law  an  may  seem  appropriate  to  the  nec- 
essities of  ti:io  particular  locality  and  which  are  not 
in  themselves  unreasonable.  (In  ro  Hoffinan,  155  Cal. 
114,  99  Pac,  517,  132  Am,  St,  V.ep,  75;  I/iann  v,  J'^cott, 
180  Cal,  550,  182  i'ac,  281;  In  re  Iverson,  199  Cal, 
582,  250  Pac,  601;  Borum  v,  Graham,  4  Gal,  App.  (2d) 
331,  40  Pac.  (2d)  866;  'a'itt  v.  Kliram,  97  Gal,  App. 
131,  274  ?ao.  1039.) 

It  iias  been  ijold  that  a  city  may  make  a  higher  restriction 
as  to  solids  in  milk,  (In  re  Hoffman,  155  Gal,  114.)   It  has  also 
been  held  that  all  inilk  sold  for  human  conBumption  within  tiie  City 
and  County  of  i-^La  Francisco  must  be  pastourlzed  therein. 

Therefore,  you  are  informed  that  all  't>ersons  using  chlor- 
inization  of  milk  "CO  bo  sold  in  the  City  and  County  of  -'^an  Francisco 
may  also  be  compelled  to  follow  said  storillzation  by  the  live 
steam  liiethod. 

Respectfully  submitted. 


Chief  Aiteiinistrative  Officer  CITY  ATTORNEY 


3506 


July  23,  1943. 

SUBJECT:  In  re  -  Compensation  of  Referee  of 

Juvenile  Court. 

Gentlemen  J 

You  have  directed  my  attention  to  the  faot  that  the  session 
of  the  Legislature  for  the  current  year  amended  Section  575  of  the 
Welfare  and  Institutions  Code  so  as  to  provide  a  salary  of  $350,00 
per  month  for  the  referee  appointed  by  the  Juvenile  Court  pvirsuant 
to  Section  575  of  the  State  Code,  the  amendment  being  found  In  Chapter 
618  of  the  Laws  of  1943. 

You  also  directed  my  attention  to  the  fact  tliat  I,Irs,  Mary 
Kohler,  present  referee,  has  been  absent  on  vacation  for  a  period 
of  one  month  Instead  of  the  usual  two  weeks'  vacation  provided  for 
In  our  charter,  and  further  direct  my  attention  to  the  faot  tlifit 
under  the  appropriation  ordinance  and  the  salary  ordinance  adopted 
by  the  Board  of  Supervisors  for  the  current  year  Mrs,  Kohler's  salary 
is  fixed  at  |300,00  per  month. 

You  ask  first:  Was  Idrs,  Kohler  entitled  to  a  month's  va- 
cation? Second:  Does  the  compensation  fixed  by  the  salary  ordinance 
of  the  Board  of  Supervisors, or  the  compensation  fixed  by  the  State 
Legislature,  regulate  her  compensation? 

OPINION 

Section  574  of  the  V/elfare  and  Institutions  Code  pix>vlde3j 
"In  counties  of  the  first,  second  and  third  classes,  the  Judges  of 
tbs  Juvenile  Court  may  appoint  referees  In  juvenile  Court  matters." 

As  I  Imve  already  Indicated,  Section  575  provides  for  the 
compensation  of  referees,  and  as  tlils  section  was  amended  at  the 
past  session  of  the  Legislature,  the  compensation  of  the  referee  for 
counties  of  the  second  class  was  fixed  at  j|350,00  per  month.  (San 
Francisco,  under  classification  of  counties.  Is  a  county  of  the 
second  class). 

Section  576  defines  the  powers  of  referees  appointed  by 
the  court  and  briefly  states: 

"Each  referee  appointed  by  the  judge  of  the 
Juvenile  Court  shall  have  the  usual  powers  of  referees 
In  cliancery  cases  In  all  cases  referred  to  him  by  the 
court  and  In  counties  of  the  second  class  (San  Fran- 
cisco) he  shall  Imve  such  additional  powers  as  may  be 
given  lilm  on  such  reference.  The  referee  shall  hear 
the  testimony  of  witnesses  and  shall  certify  to  the 
judge  of  the  Juvenile  Court  his  findings,  together 
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with  ]-d.B   reoOTBTiendatlon  aa  to  th©  JiidQaent  or  order 
to  bo  mado  in  the  case  in  question,  etc." 

There  is  no  question  in  my  mind  but  that  the  referee  ap- 
pointed by  the  juvenile  Co\irt  of  fsjix  Francisco  is  an  oflicer  of  the 
court. 

See  HB?rTS  v.  LETCHSR  (Cupi'ane  court  of  South  ]:;«kota)  46 
S«  Wm   193,  where  the  court  said: 

"A  roferee.under  the  statute  in  force  at  the 
time  of  the  trial  of  tlAa   cause,  was  an  officer  of 
tlie  court  for  a  specific  purpoaej  that  is,  »to  take 
testimony',  'to  ascertain  a  fact,*  or,  it  might 
have  been,  to  hear  and  dotoim3.no  any  or  all  the  Isauea 
of  &ot  in  an  action,  and  to  report  a  finding  of  fact 
upon  wMch  a  judgaent  could  iiave  been  entered  by  the 
court." 

It  appears  frcm  the  provisions  of  i-ection  576  of  the  Vfel- 
fare  and  Institutions  Code  abov«  quoted  tJrxat  theao  are  tiie  exact 
powers  given  to  the  referee  appointed  by  the  Juvenile  Coua?t. 

In  the  case  of  IN  RE  TINKOPF  (Circuit  Court  of  Appeals 
of  Illln  Is),  85  Fed,  (2d)  305,  the  court  saldj 

"Under  the  Danlcruptcy  Act  a  referee  is  a 
OMisi- judicial  officer  who  gives  judgiuent  or 
final  order  upon  matters  uroperly  subtaltted  to 
him," 

In  the  case  of  SCHOilHBiiRG ,  ETC.  v.  UUiyj,  99  iH^   Y,  ;  .  050, 
the  court  held: 

'^A  referee  is  an  officer  who  exercises  ju- 
dicial functions." 

Therefore,  as  I  Imve  lieretofore  said,  in  my  mind  there  is  no 
xp^estion  but  that  the  referee  appointed  by  the  Juvenile  Court  to  hear 
and  drterjuine  or  to  make  recommend,  tions  in  such  cases  as  may  be 
referred  to  iior  is  an  ofricer  of  the  court  and  is  not  axi  employee  of 
the  City  and  county  of  Oan  Francisco. 

On  October  23,  1940,  I  had  occasion  to  advise  your  Com- 
mission as  to  wliother  it  was  necesuary  for  the  referee  of  tl:ie 
Juvenile  Coiirt  to  have  the  residential  qiialifi cations  provided  for 
in  :'ection  7  of  the  Cliartor.   Jiidoubtodly  you  have  tliat  opinion 
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befopo  you#  In  It  I  readied  tho  oonoluslon  that  as  tlie  i*ofere«  was 
an  official  of  the  Supeidor  Coort^and  not  an  emplo^^o  of  the  city 
and  Gotinty  of  3an  Francisco,  sho  was  not  subject  to  the  residential 
qualificai  ions  provided  for  in  the  Charter,  Tlie  opinion  is  amply 
supported  by  doclaiona  of  the  courts,  not  only  of  this  state,  but 
of  other  jurisdictions,  and  I  tlilnk  it  is  decisive  of  the  present 
Inquijpy. 

The  two  leading  cases  in  that  opinion  were  UICHOLL  v. 
KOSTiE,   157  Cal.  416,  and  NOEL  v.   LL^ijIS,35  Cal.  App,  658. 

The  Nidioll  case  dealt  isrith  compensation  of  the  Adult  Pro- 
bation Officer,  and  in  detersniniiis  tlie  case,  the  co\xrt  used  tlas 
following  languages 

"The  r>an  Pranciaco  iaunicii:al  ciiarter  raakos  no 
provision  for  the  oosupensation  of  probation  officers 
and  their  assistants*     They  constitute  a  part  of  the 
macliinery  of  the  jtidlclal  system  of  the  state,  officers 
of  the  superior  coxirt  lapovlded  to  enable  that    court  to 
effectually  exercise  the  ai.^ecial  jurisdiction  given 
by  the  act,  concerning  which  the  charter  does  not   speak. 
Conceding  that  If  their  coripensatlon  was  ;  rovidod  for 
in  the  charter  Its  provisions  would  r>r6vall  over  th& 
provisions  of  the  act,  both  as  to  the  ajnount  and  as  to 
the  Eiannsr  of  payment,  the  necessary  conclusion,  in 
the  absence  of  such  ciiarter  provisions,   in  view  of  this 
principle,  is  tJiat  the  act  is  in  force  and  that  the 
city  and  coimty  is  boiuid  by  its  provisions  relating 
to  the  cca?u-;ensatlon  of  tlie  probation  officers  of  the 
so-called  'juvenile  court'." 

In  the  Noel  case  the  r?l strict  Court  of  x\r,r)eal  of  the  Second 
Ap})ellate  District  held, in  coriEienting  on  the  status  of  the  secretary 
of  tlie  Superior  caurt  of  Loa  Angeles, aa  follows: 

''The  constitution  in  its  provisions  rolatlng 
to  tlie  framing  of  county  charters  does  not  in  any 
raanjier  refer  to  the  state  judicial  department.     The 
Los  Angeles  County  charter  nowliere  laakes  provision 
for  e  secretary  of  tlie  superior  court,  although  it  does 
contain  the  general  r5:>ovl8ion  authorizing  the  board  of 
supervisors  to  provide  for  attaches,   clerks,  assistants, 
deputies,   etc.,    'to  be  employed  frcan  tlrt»  to  tiiae  in  the 
several  offices  and  institutions  of  the  county,  and  for 
their  corue  nsation  and  the  times  at  which  they  s>iall  be 
appointed. »     ue  have  already  sufficiently  Indicated  our 
view  that  the  secretary  of  the  superior  court  is  not 
an  officer  or  attaclie  of  tixe  county  within  tijs  meaning 
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of  the  constitutional  provision  authorissliig  tn©  framing 
of  coiinty  oJmrtors,   and  wo  joay  add,  not  vvithln  the 
meaning  either  of  the  .oroviaions  of  the  county  cloaiiser 
itself," 

There  is  no  provision  in  the  Charter  of  tiie  City  and 
CoTinty  of  -'an  Francisco  of  any  kind  or  character  which  deals  with 
the  referee  of  tJ-je  Juvenile  Oo^irt,  aad  under  the  decisions  above 
cited  and    the  provisions  of  the  State  law,  you  are  advised  that 
Mra«  Kohler  is  an  officer  of  the  Juvenile  Cotirt  and  not  subject 
to  regulation  as  to  salary  by  the  Olvll  Service  CcHailssicm  or  by 
the  Board  of   Supervisors,     Being  an  ofllcer  of  the  ooiact  slie  is 
responsible  only  to  the  court  for  her  vacation,  and  I  viiidorstand 
that  in  view  of  the  fact  that  she  had  no  vacation  for  several 
yoa-rs,  Jtidge  Foley,  Preaidins  Jud£;e  of  the  JMvenll©  G&veet, 
allowed  her  a  full  month's  vacation. 

You  are,  therefore,  advised  that  in  my  opinion  %ra* 
Kohler  is  entitled  to  receive  l^er  full  compensation  for  the  tiiae 
?aiile  Che  was  away  on  vacation,  and,   secondly,  coBinencing  on  the 
4th  day  of  ^lugust,  1943,  at  i3^7ioh  time  Cliaptor  G18  of  the  Laws 
of  1943  sliall  become  efiectlve,  slie  will  be  entitled  to  receive 
$350*00  per  month. 

I  Mve  addressed  a  coininunicatlon  to  Judge  Foloy  in 
charge  of  the  Juvaille  Court  calling  his  attention  to  tli©  facta 
stated  in  tliia  opinion  and  sxiggosting  that    if  funds  a.re  not 
available  in  the  Juvenile  Court  at  the  present  time  ha  should 
request  the  Mayor  to  Tsoak©  the  necessary*  apr-roprlatlon  out  of  the 
i;aiergenoy  Reserve  i'l^nd  to  raeet  the  increased  salary  to  which 
Mrs#  Kohler  is  entitled. 


Respectfully  submitted 


CITY  ATTORKEY 
Tos 
Civil    '>ervico  CooaBaission 

00  -  Hon,  Thcmas  M,  Foloy 
Controller 

Mrs*  Kohlep 

n 
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July  27,  1943. 


SUBJiiGi'x  In.  Re,  R©tlr«Bwnt  Allowance  for 
Alice  Rose  Power,  former  member 
of  tiie  Board  of  Eduoaticsn. 


Bear  Sirsi 

I  am  in  receipt  of  yo\Ar  request  to  advise  you  as  to 
flftiether  the  time  epent  by  Miss  Alice  Rose  Power  on  the  iioard 
of  Muoation,  from  the  date  of  her  appointment  thereto  in 
February,   1919,  until  January  8,  1922,  when  her  new  terra  of 
oflice  as  a  meikjer  of  the  i^oard  of  Education  under  the  charter 
ainendmttit  of  1921  becanie  ei'footive,   should  be  taken  into  con- 
alderation  in  determining  her  service  with  the  City  and  Coimty 
and  in  caaputlng  her  retirement  allowance* 

OPIiaON. 


iJetween  the  first  and  the  tenth  of  Septenfl>er,  1921 , 
Mayor  Rolph     renoninated  Miss  Power  as  a  iacriber  of  the  Board 
of  Education  as  provided  in  the  1920   charter  amcnditient.       In 
the  election  of  the  Hovwnber  following  her  appointment  was  con- 
finned  and,   on  the  8th  of   January,   1922,   slxe  assumed  her  duties 
as  a  m^nber  of  the  Board  of  Mucaticai  as  a  notalneo  of  Mayor 
Rolph,  couflrnied  by  the  people*       Subsequent   to  1922    Miss 
Power  continued  for  several  years  to  sorve  as  a  mendser  of  the 
Board  of  Mucatlcsa  and  at  tJ^ie  same  time  to  act  as  principal  of 
one  of  our  schools.       I  understand  that   tliere  is  no  question 
as  to  any  of  her  service  subsequent  to  January  8,   1922  being 
taken  Into  consideration  In  fixing  her  retireaiont  allowance 
for  txi©   reason  tiiat  in  addition  to  her  duties  as  a  moidser  of 
the  £>oard  of  iiducatlon  she  was  actimlly  employed  as  a  principal 
of  one   of  the  city's  scliools* 

Miss  Power  has  addressed  to  me  a  rather  lengthy  conaaxai- 
ioatlOTi  dealng  with  the   s  tuation  and  it  is  a  Biattor  of  rogret 
to  loe  that  I  cannot  reach  the  sara©  conclusion  wtiicli  she  reaches 
In  this  matter*       Miss  Power  first  raises  tiie  point  timt  she 
never  served  as  a  raeiaber  of  the  Board  of  Education  under  the 
present  charter  and  therefcKce  the  Inhibition  contained  in  the 
retirement  act  in  that  charter  relative  to  elective  and  appoint- 
ive  officials  not  being  entitled  to  become  a  part  of  the  Hetiire- 
raent  System  does  not  apply  to  her.       She  also  draws  attention 
to  the  provision  contained  in  Section  168  of  the  present  charter 
to  the  effect  that  "officers  who  are  made  appointive  by  this 
charter,  «•  «  *  »  ahall  not  bscone  morabers  of  the  retirement 
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systom," 

I  think  U'.&a  fowor  ovorlooka  the  previous  aentonoe  In 
tills  cliart©r  provision  irhlch  dofinitely  states  as  follows: 

"Elective  officers  and  members  of  boards  and  cormolaaJons 
siiall  aot  be  eligible  to  tiie  benefits  of  said  retirement 
system." 

If  Miss  Power  had  any  vested  righto  under  the  old  cliarter,   other 
than  those  which  imvs  ali^ady  been  conceded  to  her,  undoubtedly 
the  new  charter  or  an  ar^ndinent  thereto  could  not  take  tliom  away 
from  her, 

IShen  Miss  Power  was  first  appointed  aa  a  laoaber  of  the 
Board  of  Educatioii,    the  powers  and  duties  of  the  Board  of  iiduca- 
tlon  and  tliB    -nethod  of  the  appointing  of  its  losmbers  was  set  forth 
in  Section  1,  Chapter  I,  Article  VII  of  the  charter,  which  section 
reads  as  follows s 

"The  School  Department  aiiall  be  under  the  control 
and  rjiRnagesierit  of  a  Board  of  Eduoat'on  co:';po8ed  of  four 
School  Directors,  who  shall  be  appointed  by  the  Mayor, 
and  \a&io  shall  give  tiieir  entire  time  to  tiie  duties  of  their 
oi"fice»       They  shall  each  receive  an  annual  salary  of  three 
thoasand  djllars,       Th«y  shall  not  be  lesia  than  tiilrty  yoars 
of  age  and  must  liisve  been  residents  of  the  City  and  County 
for  at  least  five  years  prior  to  their  appointment.       The 
Board  shall  never  be  so  constituted  as  to  consist  of  more 
than  two  merabe  s  of  the  a  aire  tKjlitical  party,       i'he  term 
of  office  of  the  Directors  shall  be  four  yaars.       Those  first 
appointed  shall  so  classify  themselves  by  lot  that  they  sirnll 
respectively  go  out  of  office  at  the  expiration  of  one, 
two,  tiirae  and  four  years," 

It  was  not  until  some  yeara  after  Miss  Power's  appoint- 
ment aa  a  member  of  tiie   Boc;rd  of  Education  that  the  Retirement 
SystsM  was  established.       Tills  aystan  was  establiiJied  by  amend- 
ment to  the  charter,    adopted  November  2,   1920,  and  approved  by 
thi  Legislature  on  January  21,  1921,        It  is  designated  in  the 
old  cliarter  as  Article  XVII  and  in  Section  1  thereof  is  found 
the  following  language t 

"The  Board  of  Supervisors  of  the  City  &x\il  County 
are  empowered  \inder  tlie  cciiditioxis  set  forth  herein,   on 
tiie  vote  of  fourteen  members  and  ti)B  approval  of  the  Mayor, 
to  establish  a  retirement  system  and  to  provide  for  death 
benefits  for  public  employees  otlier  t'nan  policemen  foid  fire- 
raen  who  are  now  members  of  a  pension  syatfflQ,   and  elective 
pffioetrs  and  of iicers  appointed  by  the  fcayor,^' 
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It  was  not  until  November  4,  1924,  that  the  I.egialature 
adopted  an  aaiendment  to   the  charter  giving  to  teachers  the  bene- 
fits of  the  Retirement  System.       It  did  not  ciiange  tine  law  in 
any  way  to  afford  its  benefits  to  elective  officers  and  officers 
appointed  by  the  ^ayor.       It  therefore  seems  quite  clear  to  me 
that  Miss  Power  obtained  no  retirement  rii.;hta  under  the  old 
charter  except  tliose  accorded  to  her  aa  a  teacher  in  the  depairt- 
menfc  when  she  waa  actually  porforraing  the  duties  of  that  position* 

I  am  therefore  of  the  opinion  that  the  Eetirament 
Board  Is  prevented  from  ^siving  credit   to  Miss   Power,  either  under 
the  proviaioris  of  tiie   old  ofjartar  or  the  new  charter,  for  any 
service  while  she  was  a  member  of  tiie  hoard  of  Education  prior 
to  January  8,   1922, 

In  her  cnisnanicatiai,  Mxss  Power  adverts  to  the  fact 
timt  the   dlsqiialifying  provisions   of   the  old  charter  could  not 
affect  her  for  the  reason  that,   ddring  her  teina  of  service  "ojicler 
appointment  by  the  ^yor^   the  retirement   provisions  did  not 
apply  to  teaciiera  in  ti:»   School  ojepartznent.       however,   I  believe 
that   the  question  of  whether  tnese  provisions  did  or  did  not 
apply  is  beside  the  point  because  ti»ciiapter  provisions  regard- 
ing the  retireinent    system  could  be  changed  aiid  tiie  clmnge  would 
be  applicable  to  all  peraaas  who  had  no  vested  ri^t  in  their 
retiremait  allowance* 

After  most  careful  examination  of  the  provisions  of 
bol^  the   old  and  the  new  charters  regarding  retirement  allowanoe 
and  credit   for  searvice,   i  cannot  find  anything  which  would  permit 
ne  to  advise  you  tiiat  Miss  Powex-'s  service  as  a  msjjiljer  of  the 
&>ard  of  Education  between  the  date  of  her  appointonent   in  1919 
and  the  effective  date  tif   tJie  clmrter  amendm^it  in  1922,   can  be 
taken  into  ecnslderation  in  computing  her  retireinent  allowance* 

This   is  not  a  new  question  in  this  office*       As  far 
back  as  i^ecember  28,  1925,  my  yi'edecessor  in  office  held  that> 
notwithstaiidjjng  the  fact  that  one  who  had  previously  been  an 
elective  officer  aftei^ai^is  became  an  employee  of  the   city,   in 
computing  his  retirement  allowance  for  past  services,   tViat   service 
rendered  while  he  was  an  elective  officei^  could  not  be  taicen 
in^O  consideratlcaa,       This  sajae  question  was  given  attention  by 
me  when  iAlaa  Sarah  A*   Jones  retired  from  service  in  the  School 
XJepartment »       Miss  Jones  was  a  member  of  tlie  Bo  rd  of  Education, 
appointed  by  Mayor  Rolph.       After  her  service  on  the  hoard  of 
Educatioii  she  retiirned  to  aer  duties  as  a  principal,        Jpon  her 
retirement  froKi  the  School  Dej^rtraent  ahe  made  the  contention 
ti»t  aiift  was  entitled  to  credit   for  the   time  during  which  she 
served  as  a  member   of  the  Board  of  jiducation.       Following  the 
ruling  of  my  predecessor  I  had  to  rule  that  she  was  not  entitled 
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to  this  credit,  A  similar  question  arose  when  Miss  Agnes  G, 

Regan  retired  frora  the  School  Department  and  I  was  compelled  to 
make  a  similar  ruling,  I  can  see  no  difference  in  the  s  ervice 
rendered  by  M  as   Pov/er  and  that   of   the  two  otJrier  persons  mentioned, 

I  regret  therefore  that  I  liave  to  advise  you  that. 
In  ray  opinion,   you   cannot   talte   into   consideration  Miss  PoY/er's 
service  as  a  member  of   the  Board  of  Education  from  the  date   of 
her  appointment   thereto  until  January  8,   1922, 

Very  truly  yours, 

mrmnumw: 


To  the  - 
Retirement  Board, 

Copy  to  - 

Miss  Alice  Kose  Power, 


-*- 
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August  4,  194S, 


SUBJECT:   In  Re,  Veantng  of  Tarm 

"Department  Heads  and  other 
Adn.lriistratlve  and  Executive  Personnel.'* 
as  used  in  Section  4  of  the  Salary 
Standardization  Ordinance* 


Dear  Sirs: 

I  have  your  request  that  I  advise  you  as  to  the 
meaning  of  the  term  "employees  exclusive  of  department 
heads  and  other  administrative  and  executive  personnel  who 
are  required  to   work  overtime,  etc."   You  ask  especially 
If  Inspectors  and  those  occupying  similar  positioas  in  the 
Municipal  Railway  come  witMn  the  classification  of  adminis- 
trative and  executive  personnel. 


OPINION. 

It  is  extremely  difficult  to  obtain  a  definition  of 
an  adaiinistrative  officer  or  employee  except  insofar  as  the 
courts  have  distinguished  them  from  judicial  officers.   The 
courts  have  held  that  there  is  no  difference  between  an  execu- 
tive and  an  administrative  officer.    In  the  case  of  People 
vs.  Sals  bury,  decided  by  the  Supreme  Court  of  fiichigan  and 
reported  in  96  N.?u  936,  the  court  said: 

"An  adininistrative  position  la  one  where  nothing 
is  left  to  the  discretion  of  the  officer  or  employee," 

I  ijinderstand  that,  so  far  as  the  inspectors  of  the 
Municipal  Railway  are  coacerned,  they  at  all  times  have  to 
exercise  a  considerable  amount  of  discretion  in  directing  the 
platform  men  under  them  and  in  routing  and  re-routiag  cars 
dviring  emergencies.    In  other  words.  It  is  up  to  the  inspectors 
to  keep  the  cars  moving.   Therefore,  they  must  at  all  times, 
and  especially  during  an  emerf;:ency,  exercise  a  considerable 
■oaount  of  discretion  and  are  not  held  to  any  hard  and  fast 
xnxlea. 

However,  I  do  not  think  that  the  term  "other  adminis- 
trative end  executive  personnel"  is  used  in  the  broad  sense 
which  is  covered  by  the  decision  of  the  I-ichigan  Supreme  Court. 
If  we  read  the  whole  sentence  of  Section  4  of  the  Salary  Stand- 
ardization Ordinance  we  must  arrive  at  the  conclusion  that  the 
term"a<&&inlstratlve  find   executive  personnel"  is  used  in  the  same 
sense  as  the  term  "department  Iteads"  is  used.    Note  the  language: 
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"omployeeu  exclusive  of  dep&rtxaent  lie&da  and  other 
admlnietrativo  and  executive  personnel  «  «■" 

Therefore,  It  appetira  to  me  that  the  term  "other 
administrative  tind  executive  perse:  nel"  applies  to  those 
employees  or  officials  who  are  performing  duties  elmllar  to 
those  performed  by  the  heads  of  depairtments.   Undoubtedly 
It  was  not  the  Intention  of  the  fraiaera  of  the  Salary  Standard- 
leation  ordinance  to  allow  overt Ine  to  the  heads  ^f  depart,iU).v  ts 
whether  iie  be  tJie  Manager  of  Utilities,  tne  Coiitrollor,  the 
County  Clerk  or  the  Director  of  Pv.blic  Health,  and  tlie  inhibi- 
tions of  the  section  apply  to  those  vao   are  occupying  similar 
positions. 

An  Inspector  on  the  Municipal  Kailway  who  directs  a 
certain  number  of  platform  men  end  who  routes  and  re-routes 
car*  in  cases  of  emergency  is  not  pcrfot^ining  any  duty  similar 
to  the  duties  of  the  Jiead  of  his  departuient .   The  iiead  of  his 
department  is  eltlMr  the  "Manager  of  utilities  or  the  Superin- 
tendent of  tne  Municipal  Railway  and  from  a  reading  of  the 
ordinance  it  would  appear  that  it  is  not  tii©  ititentlon  of  the 
Board  of  Supervisors  to  allow  overtime  to  the  occupant  of 
either  of  these  positions. 

Therefore,  l  am  of  the  opinion  that  inspectors  and 
like  employees  of  tjis  Mtinicipal  Railway  system  do  not  cone  within 
the  cate^jory  of  "otiver  administrative  aiid  executive  pcrserinel", 
end  that  tney  are  entitled  to  the  benefit  of  the  overtime  pro- 
visions of  tne  Salary  Standardization  Ordinance  to  the  saj» 
extent  as  are  ordiuary  employees. 

Very  truly  yours, 

crFTTWGFTXy 


To  the  - 

Civil  Service   Co'amisaion 

Copy  to  - 

liaxxagcr  of  Utilities. 
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August   13  1943 

SUBJxCT:   Rir>t  of  Assistants  of  Superior  Court 
Secretary  and  Jury  Commissioner  to 
Salary  Increases, 

Dear  Sir: 

REQUEST 

This  office  is  In  receipt  of  your  request  for  an  opinion 
with  regard  to  whether  Section  56  of  the  San  Francisco  Charter  governs 
the  salaries  of  assistants  of  the  Secretary  of  the  Superior  Court  and 
Jury  Commissioner,  or  whether  Section  204e  of  the  Code  of  Civil 
Procedure  governs, 

0  P  I.  N  I  0  N 

Section  56  of  the  San  F'ranclsco  Charter  provides  that  the 
salary  of  the  Secretary  and  Jury  Commlasloner  and  the  salaries  of  his 
assistants  and  employees  shall  be  fixed  by  the  Board  of  Supervisors, 
as  provided  by  the  charter  for  other  City  and  County  employees. 

Section  204e  of  the  Code  of  Civil  Procedure,  as  amended  in 
1943,  reads  as  follows: 

"In  any  county  or  city  and  dounty  where  there  is  a  secretary 
of  the  judges  of  the  superior  court  In  said  county,  or  city 
and  coxinty,  a  majority  of  the  said  judges  may  in  their  dis- 
cretion require  such  secretary  to  perform  the  duties  of  jury 
commissioner  in  addition  to  his  regular  duties  as  secretary. 
In  such  case  the  salary  of  the  secretary  of  the  said  judges 
shall  be  six  hundred  dollars  ($600)  per  month,  except  in 
counties,  or  cities  and  counties,  having  a  population  of  less 
than  600,000,  as  ascertained  and  determined  in  the  manner 
provided  by  Section  4005c  of  the  Political  Code,  In  which 
counties,  or  cities  and  counties,  the  salary  of  the  secretary 
shall  be  five  htmdred  dollars  (f500)  per  month, 

"On  the  authorization  of  the  jud^^es  in  such  a  case,  the  secre 
tary  shall  have  three  assistant  secretaries,  who  shall  assist 
also  in  the  performance  of  the  duties  of  jury  commissioner  and 
one  whose  salary  shall  be  three  hundred  dollars  (f300)  per 
month  and  the  others  two  hundred  seventy-five  dollars  ($275j 
per  month  each.   The  salaries  herein  authorized  shall  be  paid 
out  of  the  same  fund  that  salaries  of  coxxnty  officers  are  paid," 

The  salaries  set  forth  in  Section  204e  of  the  Code  of  Civil 
Procedure  are  greater  with  respect  to  several  of  the  assistants  to  the 
Secretary  and  Jury  Commissioner,  than  those  fixed  by  the  Board  of 
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Supervisors  in  the  annual  salary  ordinance  for  1943-1944;   the  question 
now  arises  with  regard  to  whether  the  charter  provision  governs  or 
whether  the  state  law  governs. 

In  the  case  of  NOEL  v.  LEV<IS,  25  Cal.  Apo,  658,  the  court  held 
that  the  Secretary  of  the  Superior  Court  is  not  an  officer  or  attache 
of  the  county  within  the  meaning  of  the  constitutional  provision  author- 
izing the  frajriing  of  county  charters.   In  this  case  the  court  held  that 
the  Secretary  of  the  Superior  Court  is  an  adjunct  of  the  Superior  Courts 
and  that  the  Superior  Courts  are  a  part  of  the  judicial  system  of  the 
state* 

In  this  connection  in  MARTIN  v.  SUPERIOR  COURT,  194  Gal.  93, 
at  106,  the  court  saldj 

"The  provision  of  the  statute  unaer  consideration  in  the 
Instant  case  which  provides  for  and  permits  the  appointment 
of  a  jury  commissioner,  in  certain  designated  counties,  to 
assist  the  judges  of  the  superior  courts  of  those  covinties 
in  making  selections  of  trial  and  grand  jurors  does  not 
create  a  state  or  county  office,  and  the  jury  commissioner, 
when  appointed,  like  other  attaches  of  the  judicial  system 
of  the  state,  is  no  more  than  an  adjunct  of  that  system 
acting  in  the  capacity  of  a  mere  employee  to  enable  the 
court  to  transact  its  judicial  work  in  an  orderly  and  ex- 
peditious manner  and  is  an  adjunct  'which  the  legislature 
we  do  not  doubt  has  the  right  to  provide  for  when  it  deems 
necessary.'  (Noel  v,  Lewis,  35  Cal,  App.  658,  662  (170  Pac, 
857,  859),  )•* 

See  also:   SIMPSON  v,  PAYNE,  79  Cal,  App,  780  at  766. 

Thus  it  is  evident  that  neither  the  Secretary  and  Jiiry  Commiss- 
ioner or  his  assistants  are  county  officers  and  if  they  are  not  county 
officers  their  salai-les  cannot  be  controlled  by  the  Board  of  Supervisors* 

It  has  been  suggested  that  since  probation  officers  are  similar 
to  secretaries  of  the  Superior  Court  that  the  law  concerning  probation 
officers  also  applies  to  secretaries  and  jury  commissioners  of  the 
Superior  Court.   However,  the  courts  of  this  state  have  held  that  pro- 
bation officers  are  county  officers  (See:  NICHOLL  v,  Si^JJ  FRANCISCO, 
201  Cal,  470)  and  that  Superior  Coxirt  secretaries  and  jury  commissioners 
are  not. 
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In  view  of  the  foregoing,  I  sun  of  the  opinion  that  the 
charter  of  the  City  and  County  of  San  Francisco  cannot  control  the 
salaries  of  assistants  to  the  Secretary  of  the  Superior  Court  and 
Jury  Connnissioner,  and  that  their  salaries  are  governed  by  the 
provisions  of  Section  204e  of  the  Code  of  Civil  Procedure, 


Respectfully  submitted. 


CITY  ATTORNEY 


To: 
CONTROLLER 
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August   18  1943 

i'j3JK'CT:   Does  one  have  a  Rit;ht  to  an  Annual 

Vacation  or  Sick  Leave  with  'ay  while 
Out  of  the  City  Service  on  a  "Military 
Leave."? 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  to  whether  Joh-n  E.  Blake,  B408,  General  Clerk-Stenographer,  Public 
Utilities  Commission,  is  entitled  to  vacation  and  sick  leave  as  requested 
by  him,  as  hereinafter  set  forth. 

The  facts  submitted  by  you  are  as  follows:   Mr.  Blake  has  been 
on  Military  Leave  and  has  recently  been  discharged  from  the  U.  S.  Maritime 
Service  due  to  an  injury.   You  state  that  Mr.  Blake  Informs  you  he  entered 
the  Maritime  Service  on  August  26,  1942,  and  received  an  injury  to  his 
back,  left  shoulder  and  arm  from  a  fall  from  the  upper  deck  to  the  lower 
deck  of  the  ship  while  he  was  on  duty.   That  he  further  informed  you  he 
received  treatment  for  this  Injury  at  the  U,  S,  Government  Hospital  at 
San  Pedro,  California,  through  April,  194S, 

In  May  of  1943  you  state  Blake,  while  still  on  a  "military 
leave"  from  the  city  service,  requested  an  annual  vacation  of  two  weeks  and 
sick  leave  with  pay,  in  order  to  have  further  time  to  recuperate  before 
returning  to  duty. 

You  ask  whether  Blake  is  entitled  to  such  two  weeks  vacation  and 
sick  leave  with  pay  as  requested  by  him,  unaer  the  circumstances  herein- 
above set  forth, 

OPINION 

I  have  heretofore  had  occasion  to  write  an  opinion  on  what 
rifiits  an  employee  absent  on  a  "military  leave"  mi(_ht  have  to  a  vacation 
with  pay.   This  opinion  was  rendered  on  January  31,  1942,  to  the  Controller, 
a  copy  of  which  was  sent  to  the  Civil  Service  Commission.   I  there  held, 
after  giving  the  subject  matter  thorough  analysis,  thnt  under  the  provis- 
ions of  Section  151  of  the  Charter  and  Section  4  of  Ordinance  No,  765 
(dated  July  30,  1940),  while  a  vacation  allowance  cannot  be  given  an 
employee  while  he  is  on  military  leave,  that  on  the  employee's  retiArn  to 
duty  he  would  be  entitled  to  be  granted  his  vacation  to  the  same  extent 
as  if  he  had  not  been  absent  on  military  leave.   Thus  in  the  case  of  Mr* 
Blake,  as  you  have  presented  it,  he  would  not  be  entitled  to  an  annual 
vacation  of  two  weeks  while  still  on  "military  leave"  and  before  returning 
to  duty.   However,  after  he  returns  to  duty  he  would  be  entitled  to  a  full 
two  weeks  vacation  with  pay,  at  such  time, of  course,  as  this  might  be 
reasonably  designated  by  the  department  head. 

The  second  query  you  present  is  whether  Blake  is  entitled  to  be 
paid  sick  leave  with  pay  while  still  on  a  "ivillltary  Leave",  and  before 
retiirning  to  duty. 

Section  153  of  the  Charter  provides  for  sick  leaves  as  follows: 
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"The  civil  service  commission,  by  rule  and  subject  to 
the  approval  of  the  board  oT   supervisors  by  ordinance, 
shall  provide  for  leaves  of  absence  due  to  illness  or 
disability,  which  leave  or  leaves  may  be  cumulative,  if 
not  used  as  authorized,  provided  that  the  accumulated 
!'        unused  period  of  sick  leave  shall  not  exceed  six  months, 
;       regardless  of  length  of  service,  and  provided  further 
that  violation  or  abuse  of  the  provisions  of  said  rule 
and  ordinance  by  any  officer  or  employee  shall  be  deemed 
an  act  of  insubordination  and  inattention  to  duties." 

Pursuant  thereto  the  Board  of  Supervisors  passed  a  sick  leave 
ordinance,  (See  Part  I,  Article  4,  Section  301  of  the  San  Irsincisco 
Municipal  Code,  approving  of  Rule  32  of  the  Civil  Service  Commission) 
which  provides  in  part  as  follows: 

"Section  4.  PERIODS  CP^  SICK  LEAVE.   Officers  and  employ- 
ees who  are  subject  to  the  provisions  of  Section  153  of 
the  Charter,  and  who  have  regularly  occupied  their  posi- 
tions continuously  for  at  least  one  (1)  year,  shall  be 
entitled  to  two  (2)  weeks'  sick  leave,  with  full  pay, 
annually,  during  their  occupancy  of  said  positions;  Pro- 
vided that  where  it  is  necessary  for  the  appointing 
officer  to  employ  and  pay  a  substitute  in  the  stead  of 
an  absentee  who  is  paid  on  an  hourly  or  per  diem  basis 
said  sick  leave  shall  be  without  pay  for  the  first  five 
(5)  days.   Such  annual  sick  leave  of  two  (2)  weeks,  with 
pay,  when  not  used,  shall  be  CTAmulative,  but  the  accumu- 
lated unused  period  of  sick  leave  shall  not  exceed  six  (6) 
f  months,  regardless  of  length  of  service,  except  as  pro- 

vided in  Section  5  hereof." 

It  will  be  noted  that  both  the  provisions  of  the  charter 
providing  for  sick  leaves  (section  153),  and  the  above  quoted  ordinance 
of  the  Board  of  Supervisors  on  sick  leaves,  clearly  contemplated  sick 
leaves  to  be  allowed  to  officers  and  employees  of  the  city  who  are  occu- 
ipying  positions  in  the  city  service,  and  during  the  period  of  their 
actual  occupancy  of  their  positions^ 

j  Alien  an  employee  is  absent  from  his  position  on  a  "military 

leave"  he  cannot  be  then  said  to  be  "occupying  his  position".   As  was 
stated  by  our  Supreme  Court  in  the  re'cent  case  (1941)  of  McCGY  vs, 
BOARD  OF  SUPERVISORS,  18  Cal.  (2d)  193,  198: 

"From  the  conclusion  that  the  occupancy  or  holding  of 
I         the  county  office  by  Major  Fox  is  suspended  during  the 
period  of  his  leave  of  absence,  it  does  not  follow  that 
the  office  must  be  declared  vacant.   The  effect  of  a  leave 
i         of  absence  was  considered  in  the  case  of  WHITEHEAD  v« 
'         DAVIE,  189  Cal,  715  (209  Pac.  1008),  and  this  court  there 
approved  the  theory  that  under  certain  circumstances  it 
may  be  held  that  one  who  is  on  leave  of  absence  is  not 
actually  holding  an  office  but  is  merely  retaining  the 
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rlght  to  reoccxipy  such  office  at  the  termination 
of  his  period  of  leave," 

Thus,  Mr*  Blake,  would  not  be  entitled  to  receive  sick  leave 
with  pay  during  the  period  of  time  he  was  absent  from  the  city  service 
on  a  "military  leave",  and  before  returning  to  duty  in  the  city 
service. 

You  are  therefore  advised  that  until  Mr,  Blake  terminates  his 
"military  leave"  and  returns  to  the  city  service,  he  is  neither  entitled 
to  an  annual  vacation  of  two  weeks  with  pay,  nor  any  sick  leave  benefits 
with  pay. 

Respectfully  submitted. 


CITY  ATTORNEY 


TO: 

CIVIL  SERVICE  COMMISSION 


3511 


August  20,  1943, 


SUBJECT:   In  Jie,  Demand  of  Pacific  Gas  and 
Klectric  Company  for  Eloctric 
Llcnting  Fixttiros  at  James  Rolph,  Jr, 
Playground, 

Dear  Sir: 

You  have  sent  to  me  a  letter  dated  August  11,  1943, 
addressed  to  you  by  the  Goxitroller  relating  to  the  above  cap- 
tioned subject*   The  Controller  states  that  at  the  moment 
he  can  see  no  way  in  V;?hich  the  claims  of  the  Pacific  Gas  and 
Electric  Company  can  be  paid,  basing  his  coritentioii  upon  the 
grouiads  that  no  certification  of  the  contract  between  the  city 
and  the  company  was  made  by  the  Controller,  nor  wei'e  any  bids 
taken  by  the  proper  municipal  authorities  for  the  installation 
of  the  eqxiipment. 

The  facts  surrounding  the  transaction,  as  I  have  been 
able  to  gather  them,  are  as  follows: 

On  September  26,  1939,  the  city,  through  the  Mayor 
and  the  Clerk  of  the  Board  of  Supervisors,  entered  into  an 
agreement  with  the  Pacific  Gas  ajid  Electric  Company  to  the 
effect  that  the  company  would  Install  on  the  James  Rolph,  Jr. 
Playground  certain  electric  lighting  fixtures  to  flood  light 
the  field,  the  fixtui'es  and  the  necessary  equipment  for  their 
operation  were  to  be  installed  according  to  plans  and  specifi- 
cations agreed  upon  between  the  city  and  the  company.   It 
was  estimated  th^t  the  cost  of  the  equipment  installed  would 
not  exceed  (^12, 500,00.   V/lien  it  was  f.limlly  installed  it 
appears  that  the  cost  was  vl3,876.61,   Thore  appears  to  be 
no  question  tl-iat  the  amount  is  the  reasonable  value  of  the 
instaUa  tion» 

The  equipment  has  never  been  paid  for  and  still 
remains  affixed  to  the  playground.   The  agreement  was  approved 
by  resolution  of  the  Board  of  Supervisors  and  executed  in 
accordance  v;ith  the  terms  of  said  resolution.   Under  the 
terms  of  the  agreement  the  city  was  given  the  riglit  to  acquire 
the  equipment  in  six  parts  or  portions  by  the  payment  annually 
of  one-sixth  of  the  cost  of  the  installation.   Tlae  company 
has  now  made  demand  tlxat  the  city  exercise  its  option  or  retiirn 


-2- 


the  property  and  throatena  that.  If  the  option  is  not  exercised. 
It  will  remove  the  property. 

It  la  specifically  stated  in  the  agreement  that 
"pending  the  payment  by  the  city  to  the  company  of  the  several 
svims  hereinbefore  referred  to,  the  title  and  all  and  singular, 
the  major  equipment  sliall  remain  in  the  company,  etc.  -"•  •Js-  ■«• 
but  nothing  herein  contained  shall  be  constrnxed  to  obligate 
the  city  to  purchase  any  portion  of  the  aforesaid  equipment 
and  tills  agreement  is  intended  only  to  be  an  option  permitting 
the  city  to  acquire  the  several  portions  of  the  equipment 
hereinbefore  specifically  indicated  and  referred  to  at  the 
times  and  in  the  manner  heBoln  set  forth.  -Js-  -;;-  ^i-  -x-  -Jt  *  and 
provided,  further  tlxat  the  city  sliall  not  be  entitled  to 
purchase  said  portions  of  said  equipment  except  in  the  manner 
hereinbefore  set  forth;   th:3t  is  to  say,  the  city  cannot 
exercise  its  option  to  acquire  said  equipment  which  might  be 
acquired  in  a  later  year,  ualess  the  option  for  the  previous 
year  has  been  exercised." 

I  have  dwelled  somewhat  extensively  on  the  facts  of 
the  case  for  iindoubtedly  they  will  have  to  be  given  most  careful 
consideration  in  supporting  my  conclusions. 


OPINION, 

There  are  three  questions  to  be  determined: 

1.  Was  the  certification  of  the  Controller  necessary 
to  the  contract  mentioned? 

2.  Were,  or  are,  competitive  bids  n.ece3sary  to  carry 
the  contract? 

3.  What  are  the  rights  of  the  Pacific  Gas  and 
Electric  Company  as  to  the  removal  of  the  Installed  property 
from  the  playground? 

1.   The  agreement  in  question  imposed  no  liability 
on  the  city.   If  the  city  exercised  any  or  all  of  the  options 
In  the  agreement,  lindonbtedly  the  certification  of  the  Controller 
would  be  necessary  before  the  city  would  be  obligated.   But  It 


"•3«» 


clearly  appears  from  the  lano^age  of  the  agreei]^ent  that  there 
was  no  present  obligation  on  the  part  of  the  city  to  do  anything. 
Note  the  language  of  tlie  agreement  (top  of  Page  4)  "but  notMng 
herein  contained  shall  bo  construed  to  obligate  the  city  to 
purchase  any  portion  of  the  aforesaid  equlpraont,  and  this  agree- 
ment is  intended  only  to  be  an  option  pennittlng  the  city  to 
acquire  the  several  portions  of  said  equipment  etc." 

The  pertinent  portion  of  Section  86  of  the  Clmrter 
which  deals  with  the  certification  of  contracts  reads  as  follows: 

"No  obligation  involving  the  expenditure  of  money 
sliall  be  incurred  or  authorized  by  any  officer,  employee, 
board  or  commission  of  the  city  and  county  xualess  the 
controller  first  certify  that  there  is  a  valid  appropria- 
tion from  which  the  expenditure  may  be  made,  and  tlmt  suffi- 
cient unencumbered  funds  are  available  in  the  treasury  to 
the  credit  of  such  appropriation  to  pay  the  amount  of  such 
expenditure  vAien  it  becomes  due   and  payable." 

The  most  careful  examination  of  the  agreement  shows  no 
present  obligation  to  pay  any  amount  and  tuitll  the  city  canie  to 
exercise  its  options  no  certification  v>ra3  necessary.   See: 

MoQTJILLIN  on  MUNICIPAL  COlg' ORATIONS. 

Section  2380  -  "A  mere  option  to  purchase  property 
obtained  by  a  municipality  does  not  create  an  indebtedness." 

Citing;  CORIIRAN  v.  MAXOR  OF  MirPLETQWN, 

I2F"Atl.  4S9  (Id.) 

"Option  to  purchase  property  miich  would  push 
mtuaicipal  indebtedness  beyond  authorized  limits.  Imposes 
no  obligation  and  hence  does  not  constitute  an  indebt- 
edness." 

No  indebtedness  or  obligation  luiving  been  created  by 
the  city  in  executing  the  option  agreement,  I  am  of  the  opinion 
that  no  certification  by  the  Controller  to  the  agreement  was 
necessary, 

2.   Undoubtedly  the  provisions  of  the  Clxartor 
requiring  competitive  bidding  cannot  be  dispensed  with  merely 
by  taking  an  option  to  purclmse  the  property  at  a  future  date. 
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However,   if  the  Purolmsor  of  Supplies  should  determine  that 
the  Pacific  Gas  and.  Electric  Company  was  the  only  one  that 
could  furnish  the  equipment   in  accordance  with  the  plans  and 
specifications  attached  to  the  contract,  and  that  tfae  taking 
of  bids  would  be  an  idle  act,  he  is  not   coi;ipelled  to  advertise 
for  bids  but  may  deal  directly  v/ith  the  person  or  fliro  who 
can  supply  the  commodity.        Or  he  may  follow  tlie  procedure 
provided  In  Section  88  of  the  Ctiartor,   either  by  the  usual 
procedure  of  advertising  for  bids  or,    if   the  existing  facts 
warranted  the  exercise  of  the  emergency  purcliasing  provisions 
of  the  section,   he  might  make  the  purchase  by  informal  bids. 
In  any  event,   the  requisite  appropriation  v/ould  have  to  be 
made  from  some  source  to  meet  the  purchase  price. 

Immediate  action  should  be  taken  to  notify  the  Pacific 
Gas  and  Electric  company  to  the  end  that  the  company  will  make 
no  effort  to  remove  any  of  the  equipment  and  thereby  increase 
the  cost  by  re-installation. 

3,        Let  it  be  remembered  that  the  city  had  only  an 
option  to  acquire  the  property  and  has  made  no  payment  wlmtso- 
ever  on  the  property.       Also  that  in  the  agreement  It  v/as 
definitely  provided  tnat  the  title  to  all  cf  the  pi^perty  was 
reserved  in  the  company.        In  the  case  of  McCOMELL  v.  REDD, 
86  Cal.  App.  785,   the  District  Court  of  Appeal  said: 

"The  outstanding  characteristic  of  a  cojiditional 
sale  is  the  reservation  of  the  title  by  the  seller, 
who  is  entitled  under  such  a  provision  to  retake  or 
recover  possession  of  the  property  if  the  buyer  fails 
to  pay  the  purchase  price." 

^^  HAHMIN  et   al  v.    FISIiER.    5  Cal.   App,    (2d)    673, 
the  District  tiourt  of  Appeal  lie'ld: 

"The  decisive  distinction  between  a  caitract  of 
sale  and  a  contract  of  conditional   sale  is  tlmt  in  the 
latter  the  title  to  the  thing  sold  is   reserved  In  the 
vendor  while  in  the  f oiroer  title  passes  to  the  vendee." 

^"  LIVER  V.  MILLS.    155  Cal.   459,   the   Supreme  Court 
saids 

"When  a  contract  for  the   sale  of  personal  property 
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expressly  reserves  title  in  the  vendors  until  the 
purchase  money  is  paid  the  title  carries  with  it  th« 
right  of  possession  In  case  of  default,  though  the 
contract  does  not  contain  the  usual  provision  to  that 
effect." 

I  know  that  thex'e  are  a  line  of  cases  to  the  effect 
tiiat  where  the  rights  of  innocent  third  parties  have  intervened 
a  different  rule  is  sometimes  applied  but  in  the  instant  case 
no  thi3?d  party  rights  have  intervened  and  the  inatter  tuust  be 
decided  by  the  wording  of  the  contract  between  the  city  and  the 
company.   As  xhe  city  is  undoubtedly  in  default  in  its  exercise 
of  the  option  given,  I  believe  tliat  the  company  has  the  right 
to  rotaice  the  fixtxires  and  equlj)ment« 

AS  I  have  said,  undoubtedly  the  city  is  in  default 
in  its  perfonsiance  and  the  company  cannot  be  compelled  to  deliver 
the  fixtures  and  equipment.   However,  if  the  city  is  still 
desirous  of  obtaining  them  a  purchase  could  be  negotiated  throu£^ 
the  Purchaser  of  Supplies,  provided  tiriat  the  necessary  money  was 
pppropriated  therefor. 

I  would  therefore  sijggest  that  the  itiatter  be  taken  up 
at  once  with  the  company  and  the  proper  negotiations  entered 
into. 

Very  tmly  yours, 

^TsrTTT(wmr. 


To  - 

The  Mayor 

Copies  to  - 

Controller, 

Recreation  Comroission, 

Water  i department. 

Pacific  Gas  and  Electric  Company. 
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A«t«  23  1943 

SUBJECT :   E»ploy««»  of  Child  C*re  Centers, 
Oeatleaen: 

This  office  ia  in  receipt  of  your  reqiieet  for  an  opinion  as  ioI< 


lows } 


"vmder  the  provisions  of  etiapter  16  of  tne  1943  Lei^is- 
Isture*  the  i;«n  Francisco  Unified  School  District  is  opera- 
ting a  number  of  eiiild  care  centers.  In  the  operation  it 
is  necessary  to  en^^iL^^e  eertein  non- teaching  personnel, such 
a.s  cooks,  handynen,  hookkeepers,  clerks,  etc.  Ho  portion 
of  the  salaries  of  said  employees  Is  paid  from  either  City 
and  County  fvuKis  or  school  ristrict  lunds,  inasr-aich  as  the 
enabling  legislation  expressly  prohibits  the  use  of  any  such 
funds. 

"we  hmve  established  under  the  provisions  of  this  Act  in 
the  County  Treasury  a  child  care  center  fund  out  of  which 
all  the  salaries  of  employees  are  paid.   IMs  fvmd  is  de- 
rived from  federal  contributions,  plus  parents'  contribu- 
tions. 

"Section  19606  of  the  f;duc«tlon  Code,  which  is  a  portion 
of  the  Child  Care  center  Act,  i;.xovide»  la  part  as  follows x 

'«**««  so  funds  of  a  district  derived  from  the  re- 
ceipts of  distriet  taxes  or  derived  from  moneys  ap- 
portioned to  the  district  for  the  support  of  the 
schools  thereof  aay  be  expended  for,  or  in  connec- 
tion with,  a  child  care  center,* 

"At  the  present  time  we  have  >sen  obtaining  our  non- 
teaehlng  child  care  center  employees  from  the  civil  service 
lists  of  the  City  and  County  of  San  iTaaclacoj  however,  we 
are  confronted  with  a  practical  difficulty  in  the  fact  that 
these  employees  probably  caimot  participate  in  the  City  and 
County  hetlrement  System,  &\i»   to  the  exi»*es8  prohiDltlons  of 
the  Child  Care  Center  Act, 

"In  this  coimectlon,  and  for  your  information,  I  am  enclos- 
ing herewith  a  copy  of  an  opinion  rendered  by  the  Attorney 
General  linder  date  of  July  21st  to  Mr,  Ralph  R,  Kelson,  Actu- 
ary, which  opinion  concludes  tiiat  t 


persons  employed  in  such  centers  established  aj 
school  districts  are  not  eligible  for  sMmbership  by 
reason  of  such  employment. ' 


$e  should  llk«  your  advlc«  on  the  following  question*: 

(X)       If  tine  BoArd  of  Education  so  d«elr««,   can  it 
•isploy  p«reomiel  for  th«i  child  care  centers 
without  refei'snce  to  th«  civil  service  lifits? 

(2)        Are  you  In  ai^reement  with  th«  opinion  of  trs 
Attorney  Oeoerel  that  such  eirtployees  cannot 
beooiirte  usiBbers  of  th«  i^an  iraucleco  Ketlre- 
aent  Systean?" 

QPIMIOH. 

The  first  question  deals  with  the  proposition  of  irt'.etber  em- 
ployees of  Child  care  Centers  oay  be  hired  without  reference  to  the 
civil  service  system  of  the  City  end  County  of  S&n  Frauci&co.   In  this 
connection,  I  call  yoxir  attention  to  section  135  of  the  Ciarivr  which 
reads,  in  jwrt,  as  follows t 

"Non-teachlng  and  non-technlcaX  positions,  and 
posltloits  not  required  by  la*  to  t«  filled  ty  a  per- 
son iioldlng  a  teaching  or  other  certificate  as  re- 
quired by  law,  slmll  be  effiplbj,ed  under  the  civil 
gervlce  provisions  of  this  chiu:*ter  and  the  eoaspenaa- 
tiona  of  such  persons  eiiall  be  fixed  In  accordance 
with  the  ssdary  standardisation  provisions  of  this 
charter." 

It  has  t^een  recoi^nlsed  without  exception  in  a  Ion,;   lice  of 
cases  that  ti^e  Ettn   irancisco  ijnllled  School  i  istrict  is  an  entity, 
not  connected  with  the  City  and  County  of  &an  Francisco,  and  there- 
fore not  subject  to  the  ctiarter  provisions  of  the  city  and  county, 
except  under  certain  conditions  where  specifically  included  or  re- 
referred  to*   i  us,  persons  occupying  teaching;  positions,  and  others 
of  this  type,  are  not  a  ^art  of  oiur  local  civil  service  syeten, 
Eowever,  the  quoted  portion  of  section  155  h&m  muce   all  non-teacliing 
and  non-technical  employees,  and  ^aployees  holding  positions  not  re- 
qulr«d  by  law  to  be  filled  by  a  persion  holdinj^  a  teaching  or  other 
certiiicate,  subject  to  the  local  civil  service  systera. 

I  call  your  i»rticular  attention  to  the  following  langungs 
in  the  quotation,  towlt,  "other  certiiicate  as  inquired  by  law,* 

From  an  examination  of  the  Child  Care  Ceutcrfi  i*ct  ■  ~"  to 
19616,  Inclusive,  of  the  Education  Code),  as  embraced  in  the  .  .  ..,^- 
tlon  Code,  It  appears  that  eatployees  employed  under  tlxe  provisioris  of 
this  act  are  required  to  hold  per&ita  Issued  by  the  state  l;uperlaten- 
dent  of  Public  InsU'uction  in  order  to  obtain  their  positions.  Ihe&e 
pexniaits  apparetntly  are  almllar  to  teachlxig  cer  til  ice  tea,  in  that  they 
establish  and  create  a  special  class  of  employees.   Thes^e  pers&lts  are 


not   aimllar   to  lie«as«*  of  pfayslclaAs  *nd  lAsjors*   arc.,   slae*  tbmj 
are   i«suod  for  tnla  •poeiflc  pofelie  •«rvlco  onl/.     Ilau,  aueh  fol^ys 
«o«dd  not  bo   aubjoet   to  Uio  local  civil  sorvica  ayataai,   ainca  oeraooa 
holding  cartificataa  ar«  not  a   pairt  of  our  locail  cIyII  aorvice  ajatom* 
TLo   labials  live   intont   alao  Appears   to  follov   this   via^. 

An  oaraflnatlgn  of    tna  entire  Coilc  Care  Ce.  icr^   aci.  irj^U-catoa   tii^t 
it  «ea   intaadsA  maaflj  &a  •  tea^Mrery  aoipodieat   ::uria^  ear  tix«.     Ib 
f«et«   aectioa  19616  of   tba  Uucation  Code  ^o^idea   tbftt  tho  act  aitell 
have  no  force  or  effect  froa  and  eXtor  July  1.  1345,   or  alx  — ntln 
after  tbo  ^oclaoation  of  tbo   Prosldant  of  the  Lnitec  dtatea  ttMit  h*e- 
tilitiea   1a  thm  oxiatifiii  ear  haTe  eeaaed*  vMchever  is   tne  earlier, 

Uader  thoae  circvu&atances,   it  bee^Ma  roadllj  mppT^nt  why  tlM 
le^alature  deterainod  not   to  aake  SMplojeee  surfier  the   aet  either 
eerti^icated,   aa  are  t— ahera,   or  sucjeet   to  any  elTll  ae.  syatea, 

Horeover,    trei-e  is   a  specific   cectiorx,    tosit,   19611  of   ti-t cation 

C^dOf  «hlah  haa  apparently  oeen  eciaeted   lor   tiie  ezpreaa  purp^ae  of 
preventing  oaplojeea   of  child  eentera  froa  rocaivla^  any  ri^ta  axiat- 
ever  bj  aay  of  ci   il  aervice  or  retireaant  boaofita.     Section  19611 
reada  as   I'olloast 

*Iio  person  employed  in  a  child  care  center  under 
Uie  previa iona  of   this  chapter   ehall  be  deaaed  to  b« 
A  p«ra«a  employed  by  a  achocl  district  In  a  poaitioa 
repairing  certiiication  quail; lea tiona  or   -"--o^^  in 
a  atatiia  roquialta  Xor  aaaib«rs'aip  1a  the  .  ch- 

9T»  Eetirasant  £yatea  or  raaoB'w  ^, 

or  an  ea^loyee   subject   to   wx.b  j.^^/.^^.^.^  of  /-.b^wle  5 
of  Chapter  13  of  I  ivision  b  of  tLis  code.* 

Please  note,   bvoever,   t&at  the  tern  "Ilvlaion  5,*  aa  aentiozMd 
in  aectioa  19611,   is  not  correct.        I  esaal ned  all  oX   cae  axistiag 
referencea  dealing  with  "livision  5*   aa  aentioned  in  section  19611, 
and  vaa  unable  to  find  this  refereiMe.        Z  tJ^ereu^wa  giot  la  touch 
«ith  the  office  of   the  Legislativa  Cvuaael  of  the  state  of  California 
and  vaa   iixforaed  triat  "Civision  5"  eas  an  ineoryeet  desi^jia tioa,  and 
ti^t  the  Intentioa  was  to  refer  to  "riviaioa  7.* 

In  the   caae   of   Kipp  v.    pillin^^jiaa,    217  Cal.   587,   at  pilb  •  55C, 
ve  flad  tlta  follevia^i 


the  lesislative  intent  la   clear  ve  caanot  igaoro 
it  ar  vreimh  the  laagaag^  trmi  ita  plaia  — anJng.   Tha 
Mae  resvat   is   to  be  raaahad  by  aaother  aethod.     If 
the   arord.^   in  section  373ib   *la  ^vsuai^e  of  aectioa  9T71 
•f  thia  code'   had  reference  ta  the  daeda  to  ba  axaaatad, 
thaa  the  entire  aect   on  vaa  aaaalagleaa  aad  laaparative. 
If,    ho»ever,    af^roeable    to  a  rule   of  auttutory  coaatrue-' 
tioa  that   auch   Interpratation  shall  be  ^iven  as  vill 
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"!?»  eon»i«t«nt  with  <ovm(a  8»ii8»  <uad  render  the 

■  iatut'«rope>Fotl'y'e'j  ^  tlie''  ^'orde/be  coaalrueu" "aa  _ 
aiOdlf'yla<i  tiie  cj&uae  ^otner  th&a  ttie  atate  oj 
Callforalft, ' 
prt-se:  ve  i. 


l'  the  plain  XciJBlatlVe  Inteat  le 


In  view  of  ttm   Inforaatlon  that  I  liave  been  able  to  olDtaln 
eoncernln^  the  relereme,  and  In  vle«r  ef  the  aforesaid  citation,  I 
a»  aatls'Tled  tr;«t  section  19611  was  steant  to  exclude  child  eare  center 
iaaployeee  :rom   the  etate  elvll  service  or   merit  eyatem,  and  If  there 
\)m  hn   exelualon  TTom   the  state  s;<^8t«»iy  there  Is  no  sound  reason  «hy 
auoh  employee  s^oulc  not  be  aliallarly  excluded  from  our  local  tt^szem, 
la  view  of  the  provisions  of  section  155  of  tirie  Charter,  and  the 
lan^e^e  of  the  uct  «hlch  Indicates  a  clear  and  definite  Intent  to 
give  to  an  employee  &  position  only,  wltii  no  ot'aer  rights. 

Aa  examination  of  section  19611  Indicates  that  the  legis- 
lature also  Intended  that  child  care  center  employees  should  not  be 
aiettbers  of  a  "district  retlr«E«nt  systesi,**  and  X  aA  thereiore  con- 
vineed  that  the  opinion  of  the  Attorney  general »  r«i erred  t  o  In  your 
request,  with  regard  to  tlie  seeond  question,  is  entirely  correct* 

In  view  of  all  of  the  foregoing,  it  la  my   opinion  that  the 
Board  of  Sducation  say  engage  at  will  child  care  center  employees 
who  have  the  requisite  permits,  «>lthout  reference  to  any  civil  ser- 
vice or  merit  sycteu,  and  that  such  employees  «t;en  engaged  sLall 
not  be  semhers  of  any  retireaient  system. 

Respeet fully  sulmitted. 

City  Atvox-ney. 


Tot  is^ard  of  filvbeation. 
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Avigust   23,    1943, 


SUBJECT:      In  Re,  Resolution  that  Mayor 
offer  Reward  for  Apprehension 
of  Crlralnal, 


Dear  Sin 

I  am  in  receipt  of  your  letter  to  which  is  attached 
a  copy  of  Resolution  Wo,  3552,  adopted  by  the  Board  of  Super- 
visors on  August  16,  1943,  wherein  the  Board  asks  that  you 
offer  a  reward  for  the  apprehension  of  an  unknown  criminal 
who  has  comr.iitted  crimes  for  which  he  is  liable  for  arrest 
and  prosecution.  You  ask  me  if  you  have  the  a^athority  to 
offer  the  reward. 


OPINION, 


Laudable  as  the  purpose  of  the  resolution  may  be, 
my  answer  to  your  question  must  be  in  the  negative.   The 
doctrine  on  the  subject  is  rather  succinctly  stated  in 
CAL.  JUR,  VOL,  22,  page  828,  where  the  text  writer  has  saids 

"A  public  officer  cannot  bind  the  state  nor 
any  of  its  subdivisions  by  such  an  offer  (an  offer 
of  reward)  unless  authority  is  corif erred  by  legis- 
lation," 

The  charter  in  use  previous  to  the  existing  charter 
contained  such  legislation  to  be  found  in  Subdivision  21, 
Section  1,  Article  II,Oaapter  II  of  the  1900  Charter.   The 
framers  of  the  present  charter  did  not  see  fit  to  embody  this 
legislation  into  the  present  charter  and  I  can  find  no  author- 
ity which  authorizes  either  the  ^'iayor  or  the  J^oard  of  Super- 
visors to  offer  a  reward  for  the  apprehension  of  criminals, 
or  those  accused  or  sxispected  of  crime, 

I  direct  your  attention  to  the  case  of  GRIFFIN  vs. 
CITY  OF  LOS  ANajiaJj.S.  134  Gal,Ayp,  763,  where  the  Supreme  Covirt 
saidt 

"Homicide  is  an  offense  against  the  state  and 
is  not  one  of  which  a  municipality  may  take  or 
authorize  congizance  by  its  constituted  mxmicipal 
authorities;   and  the  City  of  Los  Angeles  is  not 
authorized  or  empowered  by  the  Constitution  or 
general  laws,  or  by  its  charter,  to  offer  an  award 
for  the  apprehension  and  convicticaa  of  a  murderer," 
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In  a  more  recent  case  decided  by  the  District  Court 
of  Appeal  of  the  Third  L>i strict,  to-wit,  BRPx'E  vs.  BOARD  OF 
SUPii.RVSS0R3  OF  SISKIYOU  COUiNTY  (May,  1937)'  21  Cal.App.  (2d) 
'^55,  Lhe  coiu?t  said: 

"In  said  proceedinpr;,  where  petitioner's  claim 
was  based  upon  an  alleged  resolution  oi'  the  board  of 
supervisors  authorizing  the  district  attorney  to  offer 
and  x-iost  a  notice  of  reward  for  the  arrest  of  persons 
cliarged  with  murder,  and  there  v/as  no  statutory  author- 
iaation  for  the  action  of  either  the  board  of  super- 
visors or  district  attorney,  the  aiithority  to  offer 
rewards  in  such  cases  being  vested  exclusively  in  the 
governor,  potit loner  had  no  legal  claim  against  the 
county  which  justified  even  an  order  directing  the 
board  of  supervisors  to  act  thereon," 

You  are  therefore  advised  that  in  ray  opinion  you 
iiave  not  the  power  to  offer  a  reward  for  the  apprehension  of 
a  crimlzial,  nor  can  the  board  of  Supervisors  authorize  you 
to  so  do* 

The  Resolution  mentioned  is  returned  to  yau  and 
you  sa*e  advised  to  veto  it. 

Very  truly  yours, 

urmmmmsr, 


To  - 

The  Mayor. 

Copy  to  - 

Board  of  Supervisors, 
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Ailgust  25,  1943, 


SUBJECTS   In  Re,  Effect  of  Amendment 
on  Ordinance  No.  2148 
(Salary  Ordinance,  1943-1944). 

Dear  Sirs: 

I  have  your  letter  \mder  date  of  July  30,  1943, 
readlri^  as  follows: 

"iixe  aiiuuaj.  Salary  Ordinance  for  the  fiscal 
year  1945-1944  Section  2,5  defines  the  ^nethod  of 
payment  for  ovei'tlme  v/orked  to  monthly  employees. 
This  method  is  predicated  upon  the  maximum  nxanber 
of  hours  par  day  as  indicated  in  the  Salar^v''  Stand- 
ardization Ordinance  No,  2184, 

"ViJe  have  been  informed  that  the  Finance  Com- 
mittee of  the  J3oard  of  Supervisors  proposes  to  submit 
to  the  -t^oard  of  Supervisors  for  adoption  on  Monday, 
August  2,  1945,  an  amendment  to  the  annual  Salary 
Ordinance,  revising  the  method  for  payinent  of  over- 
tliue.   Will  you  therefore  please  inform  the  Civil 
Service  Cortn'.ssion  on  wiiat  legal  basis  the  proposed 
revlsiuii  is  predicated?" 


OPIMIOM 


As  you  are  aware  there  has  been  some  discussion 
between  tlie  tioard  of  Supervisors  and  representatives  of 
employees  whose  coxapensatlori  is  paid  on  a  monthly  basis  as 
to  the  meaning  of  the  terra  "normal  work  week"  as  used  in 
Section  4  of  the  Salary  Standardization  Ordinance  and  I 
advised  the  Board  of  Supervisors  that  it  had  the  power  to 
define  the  meaning  of  this  term. 

At  its  meeting  on  August  16th  the  Board  adopted 
Bill  No,  2425,  Ordinance  iNo,  ,   which  amends  Ordin- 
ance No,  2148  by  amending  Sections  2,5  and  2,6  thereof 
defining  the  term  "normal  work  week"  aiid  providing  for  the 
payment  of  overtime  beyond  the  normal  work  week.   In  amend- 
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Ing  Section  2,5  the  Board  states: 

"Section  2,5.   The  term  » overtime  in  excess 
of  their  normal  work  Vireek'  is  hereby  defined  to  mean 
work  performed  on  any  day  in  excess  of  the  actual 
number  of  hours  of  work  each  day  normally  required  of 
the  respective  employees  in  their  respective  depart- 
ments and  places  of  employment  in  order  to  constitute, 
when  coxitiriued  for  five,  five  and  one-half  or  six  days, 
the  five,  five  andone-half  or  six  day  v/eok  respectively 
within  the  iUinimum  and  maximum  H.-iits  of  hours  as  set 
forth  in  Section  4  of  ^-'rdinance  Ko,  2184  *  v  " 

The  oi*dlnance  continues  by  pi'oviding  that: 

"Employees  occupying  positions  allocated  to 
classifications  for  v/hich  cumpensations  ai'e  fixed  in 
tne  Salary  Standardizatioxa  Ordinance  (Ordinance  I'io, 
2184)  on  a  monthly  basis  or  on  a  per  diem  basis  not 
covered  by  Section  2,5  of  the  Annual  Salary  Ordinance, 
wno  are  required  to  work  overtime  any  day  in  excess  of 
the  number  of  hours  oi'   daily  work  const  it  utirig  the 
daily  quota  of  the  noririal  work  week  for  their  services 
within  their  respective  departments  and  places  of 
employgieiit  as  in  effect  during  the  fiscal  year  1942- 
1943,  Siiall  be  paid  lor  such  overtime  work  at  the 
rate  of  time  and  one-half  of  the  regular  salary  fixed 
for  such  services  in  Ordinance  No,  2184,  providing 
that  such  overtime  paynients  shall  not  be  made  to 
employees  occupying  executive  or  administrative  positions," 

By  Section  2,6  of  the  same  ordinance  the  Civil  Ser- 
vice Commission  is  directed: 

"  -it  -it   ■{£•  to  ascertain  and  determine  the  normal  work 
day  of  the  several  employees  whose  corripensation  is  fixed 
on  a  monthly  basis  as  based  on  the  respective  services 
with  their  x-espective  departments  and  places  of  employ- 
ment as  in  effect  during  the  fiscal  year  1942-1943,  ^f-  •«■" 

Therefore,  it  would  appear  to  me  that  it  is  the  duty 
of  the  Civil  Service  Commission  to  make  inquiry  and  determine 
the  normal  work  day  of  all  employees  during  the  fiscal  year 
1942-1943  and  to  allow  for  overtime  accordingly. 

Very  ti^uly  yours, 

^1  

To  the   -  CITY  ATTORIjEY 

Civil  Service  Com»aission, 
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September  7,  1943 


SUBJECT:  In  re  Repeal  of  Chinese  Exclusion  Act, 
Gentlemen: 

I  am  in  receipt  of  a  copy  of  a  motion  made  by  Supervisor  Mead 
at  the  meeting  of  your  Board  on  August  30th,  which  reads  as  follows: 

"Supervisor  Mead,  seconded  by  Supervisor  Gallagher  moved 
that  the  matter  of  repeal  of  Chinese  Exclusion  Law  at  this 
particular  time  be  referred  to  the  City  Attorney's  office 
for  clarification  so  that  we  will  know  where  we  stand  and 
not  be  forced  to  take  the  opinion  of  one'  opposing  or  favor- 
ing the  repeal  of  the  exclusion  act," 

I  note  that  you  have  as  a  special  order  of  business  on  your 
calendar  for  2  p.m.  today  a  resolution,  the  gist  of  which  is  as  follows: 

"Resolved,  That  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  urges  upon  Congress  and  upon  the 
President  of  the  United  States  "the  repeal  of  the  Chinese 
Exclusion  Act  and  the  placing  of  the  nationals  of  the 
Chinese  Republic  under  our  quota  system  in  accordance  with 
the  quota  law  of  1924  which  would  allow  approximately  105 
Chinese  annually  to  enter  this  country." 

OPINION 

Since  receiving  a  copy  of  Supervisor  Mead's  motion,  I  have  made 
some  investigation  of  the  matter  and  find  that  there  are  two  bills 
pending  in  Congress  -  one  introduced  by  Mr.  Gossett  of  Texas,  which  is 
numbet?ed  li.R.  2942,  and  the  other  introduced  by  Mr.  Magnuson,  numbered 
H.  R,  3070,   Taking  the  report  of  the  Immigration  and  Naturalization 
Service  in  V;ashington,  I  would  say  that  both  bills  are  practically  the 
same.   I  quote  from  a  letter  written  by  Mr.  Edward  J,  Shaughnessy, 
Special  Assistant  to  the  Commissioner  of  Immigration,  the  pertinent 
portion  of  which  reads  as  follows: 

"I  am  advised  that  the  two  bills  which  definitely  will  be 
considered  by  the  House  Coimnittee  shortly  after  the  recon- 
vening of  Con,£,;ress  are  H.  R,  2942,  known  as  the  Gossett  Bill, 
and  H,  R,  3070,  known  as  the  Magnuson  Bill,   The  first  sec- 
tion of  each  bill  accomplishes  the  same  objective.   The 
sections  differ  in  phraseology,  which  should  not  be  mislead- 
ing.  In  the  Magnuson  Bill  it  has  been  elected  to  quote  the 
"pertinent"  parts  of  the  Acts  dealing  v/ith  Chinese  and  cite 
the  complete  Acts,  whereas  in  Section  1  of  the  Gossett  Bill 
there  is  merely  a  general  reference  to  the  repeal  of  all  Acts 
and  parts  of  Acts,   The  Gossett  Bill  provides  for  the  abroga- 


tlon  of  the  treaty  of  1880;  the  Magnuson  Bill  does  not. 
Of  course,  the  abrogation  of  the  treaty  has  no  particular 
effect  on  the  coming  to  the  United  States  of  persons,  such 
control  being  based  on  the  statutes  themselves.   Section  2 
of  the  Iviagnuson  Bill  and  Section  3  of  the  Go s sett  Bill  are 
identical  and  place  persons  of  the  Chinese  race  on  a  quota 
basis.   lA/hile  it  is  not  stated  in  the  section,  the  annual 
quota  will  be  105.   It  is  noted  that  a  preference  up  to 
75  per  centum  of  the  quota  shall  be  given  to  Chinese  born 
and  resident  in  China.   This  precaution  is  taken  so  that 
persons  temporarily  residing  in  the  United  States  or  nearby 
countries  could  not  take  advantage  of  distance  and  use  up 
the  small  quotas  to  the  prejudice  of  persons  residing  in 
China,   Notice  that  the  section  is  so  drafted  as  to  include 
all  Chinese  persons  entering  the  United  States  as  immigrants. 
Persons  born  in  nonquota  countries,  or  in  quota  countries, 
would  have  to  be  charged  to  the  annual  quota  of  105.   Section 
3  of  the  Magnuson  Bill  is  identical  with  Section  4  of  the 
Gossett  Bill  and  amends  the  Nationality  Act  of  1940  so  as  to 
place  persons  of  the  Chinese  race  on  the  saj:ne  naturalization 
basis  as  persons  of  races  presently  eligible  to  naturaliza- 
tion. 

The  Gossett  Bill  contains  a  section  not  provided 
for  in  the  Magnuson  Bill,   It  is  erroneously  printed  as 
Section  4,  when  in  reality  it  is  Section  5.   The  purpose 
of  the  section  is  to  reduce  all  quotas  by  50jC  of  the  present 
quota,  allov/ing  a  minimum  quota  for  any  nationality  of  100. 

None  of  the  bills  introduced  dealing  with  the 
general  question  is  desi^Tied  to  make  eligible  for  admission 
to  the  United  States  other  than  Chinese  persons  now  racially 
ineligible  for  admission  to  this  country." 

You  will  note  especially  that  Mr.  Shaughnessy  closes  his  letter 
with  the  statement  that  neither  of  the  bills  is  designed  to  make 
eligible  for  admission  to  the  United  States  other  than  Chinese  persons 
now  racially  ineligible  for  admission  to  this  country.   In  other  words, 
the  bars  are  not  thrown  down  for  the  purpose  of  permitting  the  entry 
into  this  country  of  the  nationals  of  any  country  who  are  now  denied 
entrance  under  the  quota  laws. 

The  Gossett  Bill  makes  natives  of  China  who  are  lawfully 
in  this  country  eligible  for  citizenship  and  also  makes  those  who  are 
admitted  under  the  quota  equally  entitled  to  the  rights  of  citizenship. 

I  note  that  your  resolution  deals  merely  with  repeal  of 
the  Chinese  Exclusion  Act  and  the  abrogation  of  the  treaty  of  1880,  which 
dealt  v/ith  the  exclusion  of  Chinese  from  the  United  States,   I  believe. 


however,  that  both  the  Gossett  and  Magnuson  Bills  go  a  step  further 
and  will  not  only  repeal  the  Exclusion  Act  and  abrogate  the  treaty  of 
1880,  but  will  also  bring  Chinese  under  the  quota  laws  which  are  applica- 
ble to  other  aliens.   When  these  bills  are  adopted  it  will  mean  that 
approximately  105  Chinese  nationals  may  be  admitted  to  the  country  each 
year,  and  that  the  prohibition  against  the  admission  of  Chinese  nationals 
into  the  United  States  on  the  same  basis  as  nationals  of  other 
nations,  who  now  have  entry  into  our  country,  will  cease  to  exist  and 
the  Chinese  will  be  entitled  to  the  benefit  of  our  quota  laws. 


Respectfully  submitted. 


CITY  ATTGRIIEZ 


To: 

Board  of  Supervisors 
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September  11,  1943. 


SUBJECT:   In  Re,  Provisions  of  State  law 
regarding  Budgetary  Proceedings 
and  Hearings  in  regard  to  allov/ance 
of  Gasoline  Tax  to  Cities, 


Dear  Sir: 

I  have  your  letter  reading  as  follows: 

"It  is  my  understanding  that  Chapters  339  and 
676  were  enacted  at  the  1941  session  of  the  Legis- 
lature to  require  the  Board  of  Supervisors  to  r^rovlde 
by  ordinance  the  basis  and  cxiditlons  upon  which 
allocations  of  the  county  share  of  the  gas  tax  would 
be  inade  for  expenditure  upon  city  streets,  and  it 
was  also  provided  that  the  Board  of  Supervisors  set 
aside  one  day  of  its  final  budget  hearing  to  hear 
from  any  authorized  officer  of  a  city  on  matters 
pertaining  to  the  financing  of  city  streets  and 
county  roads  with  the  county's  sioare  of  the  gas  tax, 

"If  my  understanding  as  above  stated  is  coi'rect, 
do  you  believe  tl'iat  the  present  budget  procedure  of 
the  City  and  County  of  Sai  Francisco  carries  out  the 
provisions  of  the  statutes  as  revised  by  the  1941 
Legislature?" 

OPINION 

Chapter  339  of  the  laws  of  1941  provides  that  the 
Board  of  Supervisors  of  any  county  may  expend  any  moneys 
received  from  the  gasoline  tax  allotted  to  the  county  for 
the  construction,  maliitenance,  improvement  or  repair  of 
streets,  bridges,  etc.,  within  the  several  cities  in  the 
county,  and  shall  provide  by  ordinance  the  basis  and  con- 
ditions on  which  said  allocations  of  such  funds  shall  be 
made. 

This  provision  applies  only  to  counties  that 
contain  cities  or  towns  within  such  counties,   San  Francisco 
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is  a  combined  city  and  county  and  there  are  no  other  cities 
or  towns  within  its  bonders.   Therefore,  yo-a  are  advised 
txiat  Chapter  339  of  tiie  laws  of  1941  could  not  in  any  event 
be  made  to  apply  to  San  Francisco, 

Chapter  676  of  tlae  laws  of  1941  Is  an  amendment 
of  Section  3714  of  the  Political  Code  which  has  to  do  with 
the  budgetary  matters  of  a  county.   San  Francisco  has  in 
her  Charter  a  complete  system  of  budgetary  procedure  and, 
as  this  is  a  mxAnicipal  affair,  it  governs  over  the  State 
law,   You  are  therefore  advised  that  Chapter  676  of  the 
laws  of  1941,  as  well  as  Section  3714  of  the  Political  Code, 
does  not  apply  to  San  Francisco. 


Respectfully  submitted, 
CITY  ATTOKiEY. 


To  - 

Chief  Administrative  Officer 
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September  14,  1943, 


SUBJECT:   In  Re,  Chanse  of  Classification 

of  Assistant  Secretary,  Jury  Commissioner, 

to  Senior  Clerk-;itenographer .   (Superior  Coirt) 

Dear  Sirs: 

I  have  your  letter  reading  as  follows: 

"At  the  regular  meeting  of  the  Civil  Service 
Cornjiiission  held  Wednesday,  September  8,  1943,  the 
position  occupied  by  Olga  Dausee,  Assistant  Secre- 
tary, Jury  Commissioner,  was  classified  as  B412  Senior 
Clerk-Stenographer, 

"Miss  Dausee,  as  Assistant  Secretary,  Jury 
Com.aissioiJier  since  July  1,  1943  has  been  receiving 
i|200  per  month.   Prior  to  July  1,  1943  she  had  been 
receiving  $175  as  a  B408  General  Clerk-Stenographer, 
The  rate  of  pay  for  Class  B412  Senior  Clerk-Stenog- 
rapher is  iilBO  to  $200.    It  is  not  customary  to 
reduce  rates  of  pay  when  a  position  is  reclassified 
but  the  question  of  the  proper  rate  of  pay  for  this 
position  arises  tiirough  the  fact  that  the  positicn  of 
Assistant  Secretary-Jury  Commissioner  was  established 
contrary  to  the  State  law  under  which  you  l-iave  informed 
us  these  positions  are  governed, 

"Will  you  therefore  please  inform  us  if  Miss  Dausee 
can  continue  to  receive  the  #200  rate  of  pay  established 
in  the  budget  for  this  fiscal  year." 


OPD^ION, 


On  August  13th  of  the  present  year  I  had  occasion 
to  advise  your  Commission  that  the  compensations  of  assistant 
secretaries  to  the  Jury  Commissioner  and  the  number  thereof 
In  San  Francisco,  are  regulated  by  State  law.   This  left  the 
office  of  the  Secretary  to  the  Jury  Commissioner  of  the 
Superior  Court  with  one  extra  secretary  whose  compensation  was 
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fixed,  not  by  State  law,  but  by  the  board  of  Supervisors  at 
tile  sura  of  s|200,00  per  month. 

In  view  of  the  fact  that  your  Corninisslon  classified 
Miss  Dausee's  position  as  Asaistajt  Secretary,  Jury  Gominias- 
ioner,  and  that  that  position  was  practically  legislated  out 
of  existence  by  the  State  law,  it  appears  to  me  that  it  was 
the  duty  of  your  Cocmilssion  to  reclassify  this  particular 
position  to  the  end  that  the  necessary  service  to  the  secre- 
tary of  the  Superior  Court  mlsht  be  available.   Undoubtedly, 
when  the  salaries  of  the  various  positions  in  the  city  govern- 
ment were  sta/idardized  for  the  purpose  of  fixing  coi.pensations 
for  the  year  1943-1944,  your  Commission,  In  making  recommenda- 
tion to  the  Board  of  Supervisors,  had  in  mind  tho  provisions 
of  Section  151  of  the  Charter  wherein  it  is  provided  that 
"like  compensation  shall  be  paid  for  like  service"  based  upon 
the  classification  as  provided  in  section  141  of  tlie  charter. 

Therefore,  if  Mias  Dausee's  compensation  was  fixed 
on  tho  basis  of  the  duties  which  she  peri'ormed  and  this  com- 
pensation was  carried  in  the  budget  estimate  and  the  annual 
salary  ordinance,  she  should  be  permitted  to  receive  the  same 
rate  of  compensation  even  if  the  title  of  her  position  has 
been  ciianged. 

You  are  advised  accordingly. 

Very  truly  yours. 


CITY  AIl^OR^KI, 


To  the  - 

Civil  Service  Commission, 
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September  22,  1943, 


SUBJ-iiCT:      In  Re,    Increase   of  Retirement 

Allcfwance  to   Policemen  and  P'lremen 
whose   compensations  have  been 
increased  by  the  1942  Charter 
Amendments* 


iJear  Sirsj 

I  am  In  receipt  of  a  letter  under  date  of  September 
14,  1943,  from  your  Mr,  Nelson  wiiich  reads  as  follows: 

"A  question  has  arisen  about  the  application  to 
certain  monthly  allowances  being  paid  by  the  Retire- 
ment System,  of  Charter  Sections  35,5  and  36,  as 
approved  by  the  electorate  in  November,  1942  and 
ratified  by  tiie  Legislature  on   Jaimary  11,  1943, 
These  amendments  carry  new  salary  scales  in  the 
Police  and  Fire  Departments,  providing  for  salaries 
for  policemen  atid  firemen,  graded  according  to 
service,  and  reaching  a  maximum  with  the  seventh 
year  of  service  and  remaining  level  thereafter, 

"An  opinion  reddered  by  you  on  February  13,  1940, 
referring  to  similar  cases,  held  briefly  that  where 
retirraent  or  death  allowances  are  baaed  on  the  salary 
•attaciied  to  the  rank  held  by(  individuals  in  the 
Police  and  Fire  Departments,  an  increase  in  the  salary 
attached  to  these  ranlcs  automatically  increases  retire- 
ment and  death  allowances  being  paid,  by  one-lialf  of 
the  amount  of  the  increase  in  salary.   The  apinion 
applies  only  t  ;  such  allowances  as  are  being  paid  to 
or  on  account  of  persons  who  retired  or  died  ^der 
Charter  Sections  166,  167,  169  and  170,  which  provide 
for  the  'old*  membership  in  the  Retirement  System, 
as  distinguished  from  the  miscellaneous  niembership, 
because  only  under  these  Cliarter  Sections  are  benefits 
provided  on  the  basis  of  the  salary  'attached  to  the 
rank  held  by'  individuals  as  stated, 

"Section  36  of  the  Cliarter  providing  salaries  for 
firemen,  prior  to  the  present  amendment,  carried  a 
graded  scale  which  reached  a  laaxlmixm  with  the  third 
year  of  service  and  re;:iaLn  level  thereafter.   Section 
35,  however,  which  is  now  replaced  by  Section  35,5  with 
respect  to  salary,  did  not  provide  a  graded  scale  for 
policemen,  but  on  the  contrary  fixed  the  salai^y  of 
policemen  at  ;s;200  per  month  regardless  of  service. 
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"A  fireman  retirliig  heretofore  for  disability  in 
his  first  year  of  service,  during  which  he  received  a 
salary  of  !s>180  per  month,  prior  to  the  amendment  now 
\inder  coxi  side  rat  ion,  would  receive  a  retirement  allow- 
ance of  |90,00  per  month.   If  retirement  took  place 
in  the  second  year  of  service,  during  which  his  salary 
was  ^190,00  per  month,  the  month  allowance  v/ould  be 
$95,  and  for  retirement  in  the  third  or  subsequent 
years  of  service,  in  which  the  salary  was  ijjJSOO  per  month, 
the  retirement  allowance  sould  be  §100  per  month. 
Likewise,  the  monthly  allowance  payable  to  a  widow  on 
acco  nt  of  death  in  the  respective  years  of  service 
would  be  fixed  as  one-half  of  the  salary  attached  to 
the  rank  and  service. 

"Section  36  of  the  Charter  now  provides  a  monthly 
salary  for  firemen  of  $200  for  the  i'lrat,    second  and 
third  years  of  service;   $210  per  month  for  the  fourth 
year;  $215  for  the  fifth  year;   ^?220  for  the  sixth 
year;   and  ;|i>225  for  the  aavonth  and  subsequent  years, 
A  question  arises  as  to  whether  a  fireman,  for  example, 
who  was  retired  for  disability  in  his  fourth  year  of 
service,  and  who  lias  been  receiving  a  monthly  allowance 
of  $100  on  the  basis  of  the  $200  per  month  salary 
attached  to  that  rank  prior  to  t.e  amendment  if  Section 
36  now  referred  to,  would  receive  an  Increase  in  his 
retirement  allowance  ofaone-half  of  the  difference 
between  $200  and  ^210,  provided  as  the  monthly  salary 
for  timt  rank  and  the  fovirth  year  of  service,  or  an 
increase  of  one-laalf  the  difference  between  ^200  and 
^if225,   provided  as  tiie  maximuia  salary  attached  to  his 
rank  for  the  seventh  and  subsequent  years  of  service. 
In  the  first  instance,  tlie  increase  would  be  i^b   to  a  total 
allowance  of  $105,  and  in  the  second  instance,  ii')12,50  to 
a  total  of  §112,50. 

"As  stated  in  a  foregoing  paragraph,  there  was  no 
graded  salary  for  policemen  prior  to  Section  35,5,  the 
monthly  salary  being  ^200  regardless  of  service,    Under 
Section  35.5,  the   salary  of  policemen  during  the  first 
three  years  of  service  is  |200  per  month;   |210  per 
month  for  the  fourth  year;m  $215  for  the  fifth  year; 
1220  for  the  sixth  year,  and  ;|225  for  the  seventh  and 
subsequent  years.   The  Section  provides,  however,  that 
policemen  who  are  now  members  of  the  Department  and 
policemen  who  shall  be  appointed  from  eligible  lists 
existing  prior  to  the  effective  date  of  the  amendment, 
shall  liave  a  minimum  monthly  salary  of  $210,  which  would 
apply  to  the  first  three  years  of  service,  and  increases 
thereafter  would  be  according  to  the  foregoing  scale. 
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"Here,  as  in  fne   case  of  the  firemen,  a  question 
arises  as  to  whether  a  policeman  retired  because  of 
disability  in  tlie  third  year  of  sex-vice,  for  excimple, 
and  receiving  an  allowance  of  $100  per  month  on  the  basis 
of  the  .^200  per  month  salary,  would  be  entitled  to  no 
increase  on  the  basis  of  the  normal  scale  in  35»5  for  the 
third  year  of  service,  or  an  Increase  of  i|^5  ;per  month, 
v/hich  is  one-half  of  the  difference  betv/een  $200  and  ^210 
provided  as  a  miniinum  for  present  policemen,  or  still 
further,  an  increase  of  $12,50  per  month,  wiiich  is  one- 
half  the  difference  between  a  salary  of  ^200  per  month 
and  the  maximum  salary  of  ;j^225  In  the  new  scale  for  the 
seventh  and  subsequent  years, 

"You  are  requested,  therefore,  to  furnish  the 
Retirement  i^oard  with  your  opinion  on  the  question, 
stated  briefly,  as  to  whether  the  increase  in  those 
montlily  allowances,  which  are  subject  to  adjustment  in 
accordance  with  your  opinion  of  February  13,  1940,  shall 
be  based  on  the  new  salary  for  the  respective  ranlc  and 
year  of  service,  or  v/hether  the  increase  shall  be  based 
on  the  mAxlmum  salary  for  the  rank  reached  in  the  seventh 
year  of  service.   Special  attention  should  be  ;3lven  to 
Section  35,5,  which  provides  one  salary  range  for  present 
policemen  and  policemen  who  are  appointed  from  eligible 
lists  effective  prior  to  the  effective  date  of  the  amend- 
ment, and  another  salary  scale  for  policemen  appointed 
thereafter," 


OPINION 


As  Mr,  lielson  states  in  his  letter,  in  February,  1940, 
in  referring  to  a  similar  question,  I  ruled  that  the  retirement 
allov/ance  was  not  a  fixed  ajnount  but,  especially  as  far  as  police- 
men and  firemen  are  concerned  and  where  their  pension  rights  were 
fixed  on  a  flat  sura,  the  pension  allov;anc8S  fluctuate  with  the 
flat  rate  of  compensation  provided  for  those  of  like  ranlc  in 
active  service.   Si-ice  m^  opinion  of  February,  1940,  this  question 
has  been  further  clarified  by  decisions  of  the  Appellate  Court. 

In  addition  to  the  oases  cited  in  my  opinion  -  tliat  is, 
AITKEN  V.  ROGilE,  48  Cal,App.  752,  and  CASSERLY  v,  CITY  OP  OAKLAND, 
6  Gal  (2d)  G4  -  I  direct  yo^Ar  attention  to  a  more  recently  decided 
case,  to-wit,  BirrTERWO:.Txi  v,  BOYi;,  12  Cal,  (2d)  140.    In  this 
case  the  court  was  dealing  with  dedaotiona  from  the  salaries  of 
employees  as  coxitributiona  to  the  Health  Service  System  of  San 
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Francisco  and  tae  contention  was  made  that  the  taking  constituted 
a  deduction  in  compensations  of  the  several  employees  who  were 
subject  to  the  system.   In  dlsposiug  of  the  jnatter  the  co\irt  said! 

"It  is  well  settled  th  t  public  employees  have  no 
vested  right  in  any  particular  measure  of  oo.  pensation 
or  benefits,  and  that  these  may  be  modified  or  reduced 
by  tho  projxjr  statutory  authority." 

I  also  direct  your  attention  to  the  case  of  JORDAN 
v.  RETIREMSL^i'  BOMID.   35  Cal.App.  (2d)  653.    This  case  involved 
a  review  xf  the  action  of  the  Betlrement  Board  of  San  Francisco, 
In  dlspoaxng  of  the  case  the  court  said: 

"A  pensioner  has  no  vested  ri:^t  to  a  specific  sum 
as  a  pension,  but  that  sum  may  be  Increased  or  decreased 
according  to  correspondent  increases  or  decreases  in  the 
salary  of  the  rank  upon  which  the  pension  is  based;  and 
in  said  proceeding,  if  the  provisions  of  the  repealed 
amendmeats  were  to  be  deemed  an  Lacreaae   in  the  araount  of 
the  pension,  the  adoption  of  the  new  charter  provision 
three  years  before  the  fireman's  death  operated  to  tetke 
the  increase  away," 

Therefore,  we  come  to  the  question  of  tho  construction 
of  the  1942  Aiuendraent  wlilch  involves  both  policemen  and  firemen. 
In  Mr,  Nelson's  letter  he  directs  attention  to  the  fact  that 
Section  36  of  the  ^Jharter,  providing  salaries  for  firemen  prior 
to  the  present  amendment,  carried  a  graduated  scale  wliich  reached 
a  maximum  with  the  third  year  of  service  and  remained  level  there- 
after.  As  Section  36  is  now  written  it  provides  that  ti*uckmen 
and  hjseraen,  for  the  first,  second  and  third  years  of  service, 
shall  receive  .^2,400.00  per  year;   forth©  fourth  year  of  service, 
$2,520,00  per  year;   for  tliB  fifth  year  of  service,  (p2,v58D.OO  per 
year;   for  the  sixth  year,  ^2,640,00  and  for  the  seventh  and  sub- 
sequent years,  iiji2,700,00  per  year;   the  salary  to  remain  at  that 
level  thereafter. 

It  Y/ould  therefore  appear  that  as  Section  36  is  now 
written,  any  fireman  who  Ixas  been  retired  for  disability  within 
the  first  turee  years  of  his  service  Is  entitled  to  a  pension  of 
only  one-half  of  the  salary  provided  for  those  particular  years 
of  service,  to-wlt,  ^200,00  or  a  retirement  allowance  of  ;i^lOO,00 
per  month.   However,  when  we  give  further  cor.  si  deration  to  the 
amendment  we  find  that  the  firejnan  or  hoseraan  who  goes  into  his 
fourth  year  of  service  and  is  then  retired  for  disability  would 
be  receiviiit:;  a  compensation  of  s?210,00  permonth  or  a  retirement 
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allowance  of  $105 ,00  per  month,  with  a  yearly  increase  up 
to  his  seventh  year  when  he  would  receive  ^225, 00  per  month 
salary  or  a  retirement  allov/ance  of  ^112,50  per  month.   Let 
it  be  vuiderstood  that  after  a  fireman  lias  been  retired  he 
gains  no  further  seniority  for  seniority  and  Increased  compen- 
sation is  granted  only  for  sei^ice.   However,  if  a  fireman 
was  retired  during  his  fourth  year  of  service,  even  though  he 
might  have  been  retired  on  a  pension  allowance  of  |ilOO,OD  per 
month,  either  to  hiraself  or  to  his  widow,  in  view  of  the  fact 
that  the  compensation  for  the  fourth  year  of  service  has  now 
been  increased  to  .^210, 00  per  month,  under  the  cases  which  I 
have  cited  above,  ho,  or  the  recipient  of  his  pension,  would 
be  entitled  to  have  it  increased  from  ^jilOO.OO  to  ^?10.5»00  per 
month.   The  same  rule  holds  for  those  who  may  have  been 
retired  during  the  fifth,  sixth,  seventh  or  subsequent  years 
of  their  service. 

You  are  therefore  advised  that,  so  far  as  firemen 
are  concerned,  tiiey  are  entitled  to  any  increase  which  might 
attach  to  their  years  of  service,  those  years  of  service  to  be 
computed  on  years  actually  served  in  the  department  and  not 
upon  the  years  subsequent  to  their  retirement. 

I  believe  the  same  rule  can  well  be  applied  to 
policemen  and  I  note  that  Mr,  Nelson  states  in  his  letter  that, 
prior  to  the  amendment  of  Section  35  in  1942,  there  was  no 
graded  salary  for  policement  or  patrolmen.   Pursuant  to  the 
provisions  of  Section  35,5,  polJcemen,  during  their  first  three 
years  of  service,  receive  ^200,00  per  month  compensation; 
|210,00  per  month  for  the  fourth  year;   ;ip215,00  for  the  fifth 
year;   y;220,00  for  the  sixth  year  and  ;t?225,00  for  the  seventh 
and  subsequent  years. 

Thia  section  also  contains  a  provision  that  the  mlni- 
mvm   compensation  for  police  officers  who  were  members  of  the 
Department  on  the  effective  date  of  the  amendment  or  who  shall 
thereafter  be  appointed  riembers  of  the  Department  from  eligible 
lists  established  prior  to  the  effective  date  of  the  amendment, 
shall  be  4>210,00  per  month.   Therefore,  if  we  apply  the  same 
rule  tlmt  I  liave  set  down  for  members  of  the  Fire  Department, 
retirement  allowances  being  paid  on  account  of  the  death  or 
retirement  of  a  policeman  in  his  first  four  years  of  service 
should  be  increased  to  i|105,00  per  month.   The  same  rule  and 
reasoning  should  be  applied  to  those  officers  who,  at  the  time 
of  their  retirement,  had  a  seniority  which  would  give  them 
the  right  to  the  Increased  pay  for  the  fifth,  sixth,  seventh 
and  subsequent  years  of  service. 
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Let  it  be  \mderstood  that  the  rule  herein  made 
applies  only  to  monthly  allowances  which  are  being  paid  under 
Charter  sections  166,  167,  169  and  170,  to  or  on  account  of 
persons  who  have  retired  or  died,  v/hich  sections  provided  for 
monthly  allowances  on  the  basis  of  the  salary  attached  to  the 
rank  held  by  persons  retired  or  dead. 

You  are  advised  accordingly. 

Respectfully  submitted. 


Gi'DY  ATTOKwKY 


To  - 

The  Retirement  Board. 


3519 


October  6,   1943, 


SUBJ^Ti      In  he.  Appropriation  or  Funds 

to  pay  Referee  oi"  the  Juvenile  Court, 

ij9&r  air: 

I  have  your  letter  f  October  4,  1943,  dealing  with  the 
compensation  of  i-irs,  ^^^ary  Koiilor,  Raferee  of  the  Juvenile  Court 
and  which  reads  as  follows i 

"There  is  pending  before  us  for  certification  as  to 
funds  being  legally  available,  a  proposed  appropriation  ord- 
inance to  provide  the  additional  amount  of  money  necessary 
to  increase  the  co.apensation  of  the  Referee  of  tiie  Juvenile 
Court  from  ^00  to  i}Z50   per  month  for  the  current  fiscal  year» 

"In  this  connection  we  have 

"1.  Your  opinion  of  July  22,  1943  addressed  to  the 
Civil  iiervice  CorsKiission  regarding  the  above  referenced  subject, 

"2,  Gonimunicaticaa  from  the  Civil  Service  CoHmtlsaion  dated 
Septesujer  1§,  1943  enclosing  a  statement  indicating  that,  on 
the  basis  of  your  opinion,  the  Refei^ee  of  t]\e   Juvenile  Court 
iias  been  overpaid  by  approximately  sii3#500,00. 

"Pendj.ng  determination  of  the  questions  involved,  please 
be  advised  tliat  we  are  holdin-;  the  salary  warrants  of  the 
Referee  from  July  1,  1943  to  date, 

"Before  certifying  the  appropriation  ordi'.iance  and  before 
releasing  salary-  warrants,  we  request  your  opinion  as  follows: 

"Do  the  following  provisions  of  the  coiiStltutlon  and 
©barter  alter  in  any  inspect  your  opinion  of  July  23,  1943; 

"Art  XI,  Sec.  5  of  the  State  Constitution  (quoting  therefrom); 
Art,  VI,  Sec,  11  (quoting  therefrom);  Ai-t,  XI,  Sec.  Ok   (quoting 
therefrom);  and  Section  3  of  tne  Cimi'ter  (quoting  therefrom), 

"If  the  above  cited  provisions  do  not  alter  your  opinion 
of  July  23,  1943,  Is  the  Referee  obligated  to  the  city  for  the 
amount  of  money  paid  to  her  in  excess  of  tiust  rate  prescribed 
by  state  law? 

"If  the  Referee  Is  obligated  to  tiie  city  for  such  excess, 
whose  responsibility  is  it  to  demand  the  return  of  the  money? 
And  In  the  event  of  failure  to  return  said  money,  who  has  the 
responsibility  to  umiertake  such  legal  measures  as  may  be  necess- 
ary to  enforce  return  thereof? 
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"Can  the  Controller,  under  such  circumstances,  legally 
pay  any  corapensation  to  said  aeferee  until  the  anouiit  of 
money  overpaid  has  been  returned? 

"la  therd  a  Statute  of  Limitations  which  applies  to  this 
overpayment  ? 

"In  the  event  it  is  determined  tliat  the  Legislature  has 
the  right  to  fix  and  fixes  a  rate,  lias  the  i^oard  of  Supervisors 
the  authority  to  fix  a  rate  higher  than  that  fixed  by  the 
Legislat'ore? 

'•Provided  that  there  are  funds  from  v^hich  certification 
could  be  raade,  would  it  be  legal  for  the  Con: roller  to  coi*tify 
the  pending  appropriatioci  ordinance  as  to  availability  of 
funds  in  the  subject  case. 

•^Could  the  vJontroller  legally  release  any  part  or  all 
of  the  salary  warrants  withlield  prior  to  the  return  of  the 
full  araovmt  of  overpayment." 

OPINIQIi. 

There  are  several  questions  asked  in  your  letter  and  in 
answering  tliem  tliey  should  be  referred  to  specifically, 

1.   My  opinion  of  July  23,  1943,  is  not  ohanr^ed  for  the 
reason  tijat  I  believe  tl^e  cone  Lusion  I  i^eached  in  that  opinion  is 
correct. 

You  direct  my  attention  to  Section  5  of  Article  XI  of  the 
State  Constitution,   'lliis  section  deals  with  the  power  of  the  Legis- 
lature to  adopt  uniform  laws  which  shall  pi'ovide  for  tlj.e  appointment 
and  compensatiosi  of  various  county  officials.   In  my  opinion  this 
section  does  not  apply  to  Mrs,  Kohler  for  the  reason  that  slie  is  not 
a  county  official  but  an  official  of  the  Superior  Court  and,  under 
the  cases  hereinafter  cited,  I  am  of  the  opinion  that  this  particular 
section  does  not  apply  to  her  • 

You  also  refer  to  Section  11  of  Article  VI  of  the  Constitu- 
tion.  This  section  deals  with  the  establislunent  of  municipal  courts 
in  chartered  cities  and  has  nothing  to  do  with  the  Kef ores  of  the 
Juvenile  Court, 

You  next  refer  to  S.:^ction  8-^  of  Article  XI  regarding 
charters  of  a  consolidated  city  and  county.   Under  the  cases  herein- 
after cited,  Mrs,  Kohler  is  not  a  coiinty  official  but  is  an  officer 

of  the  ouporlor  Court, 

You  direct  ray  attention  to  Section  3  of  the  Oliarter,   The 
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Caiarter  does  not  apply  to  Mrs,  iCohler's  oomponaation  and  she  either 
gets  it  under  the  iitato  law  or  not  at  all. 

Referring  to  the  corrmrunlcation  fron  the  Civ'l  Service 
Coramisaion  dated  Septejiiber  16,  l';;43,  enclosing  a  statement  indl- 
catln.';  that  Mrs.  Kohler  has  been  overi>aid  I  would  say  tluit,  if 
in  accordance  with  my  opinion  of  J xly  23,  1943,  Mrs.  Kohler 'a 
salary  is  fixed  by  the  istate  law,  the  cixarter  T;rovi3lon  fixing 
hor  cojTjpenaatlon  does  not  apply  and  X  presume  tiiat  the  ordinary 
rule  tliat  a  person  who  has  been  paid  more  co -ipensation  than  tiiat 
to  vsiiich  he  is  entitled  must  inake  tiie  necessary  refund.   If 
Mrs,  riohler's  c.-uapensation  is  to  be  fixed  by  State  law,  you  Imve 
the  ri/5iit  to  dernand  fron  her  any  overpayment  represeiating  the 
difference  between  her  salary  tuider  the  CJjarter  and  that  provided 
by  State  law. 

Ilfo  of  the  decisions  upon  which  I  based  my  opinion  of 
July  23,  1943,  aret 

NOEL  V.  LSraS,  35  Cal.Aop.  658;  and 
SIMPSOK  V.  PArx^E,  79  Cai.App.  780. 

In  both  of  tiiese  cases  the  court  held  that  municipal 
courts  are  a  part  of  the  State  judicial  system  and  are  not  therefore 
subject  to  clmrter  provisions,  notwithstanding  that  the  charter  may 
liave  been  enacted  pursuant  to  the  provisions  of  Section  8^-  of 
Article  XI  of  the  state  Co  iStitution. 

8.   You  ask  the  further  question,  if  Mrs.  Kohler  has 
been  overpaid  is  she  obligated  to  r  etum  the  amoujrit  of  the  over- 
payment.  Tne  answer  to  this  question  mu^t  be'yes*.   No  one  is 
entitled  to  retain  moxe  co.apensation  tlian  the  law  provides  for. 

5.   You  also  ask  whose  is  the  responsibility  of  demand- 
ing the  return  of  the  overpayment.   In  my  opinion,  this  respon- 
sibility rests  upon  the  Controller  for  the  reason  that  he  is  the 
one  who  issues  tiie  warrants  foi*  current  salaries. 

4.   You  ask  if  the  Concroller  can  legally  pa:;  any  compen- 
sation to  said  Heferee  uxitll  the  amount  of  the  overpayment  has  been 
returned.   I  believe  the  Con .roller  would  be  justified,  in  view 
of  the  mutual  mistake  made  by  all  the  parties,  in  mak  ng  such  adjust- 
ments in  the  matter  of  reimbursing  the  city  for  salary  paid  which  was 
not  justified  uiider  the  law  aa  would  not  make  too  heavy  a  biu'den  on 
the  employee  and  i  also  believe  that,  in  the  mean  time,  lirs.  Kohler »8 
compensation  sho  .Id  not  be  entirely  withheld, 

4.  in  my  opinion,  the  fehree  year  statute  of  llrdtation 
would  apply  against  any  danand  against  Mrs,  Kohler. 

5.  If  theState  Legislature  lias  the  right  to  fix  idrs. 
Kohler 's  canpensation,  the  Bourd  of  Supervisors  has  no  right  to 
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changa  it. 

6«   Mrs,  Kohler'a  co-  pensation  should  b«  included  In 
tne  annual  bOidget  and  appropriation  ordinance  at  tha  rate  fixed  by 
theState  Legislature, 

Respectfully  sulsni  tted, 

— mwn:TT:Miw: — " 


I 


To  the  - 
Co.  trollor 

#1 


3520 


Oct   13,    1945. 

SUB^CT:       Asgl^Qoumt  of  Viiiges  or  ^aXturles  of  Ksaploy«««. 

D«*r  Sir* 

You  havd  subaltt*d  a  copy  of  ftsslgzsnient  of  ir«.^«s  of 
Goorg*  Blackwood  to  the  Svlsa  Dlfunond  Palace  and  notice  of  aaid 
••sigzttie&t  requesting  that  you  vithhold  the  sum  of  %&9.48  tT<m 
tbe  wages  of  Geoz'S*  Blackwood  ano  turn  it  over  to  said  c^wiss 
Maffiond  Palace* 

You  request  an  opinion  concerning  the  validity  of 
tb»   as£i|j|;nia;ent  and  the  effect  of  said  notice. 

Section  300  of  the  Lal^or  Code,  as  aiaended  in  1941 
(Sitats.  1941,  ch*  529,  p.  1851,  sec,  &|  based  upon  former 
section  9bS>   of  the  Civil  Code  and  sections  300-304  of  the  Labor 
Cede),  reads,  in  part,  as  follows t 

•EE^iUISI'iEi^  01'  VALID  AS&iaSMIiif ,  So  assign- 
nent  of,  or  order  for  «Ages  or  salary,  earned  or 
t0  be  earned,  shall  be  valid  %inl«rss: 

"(a)  S-eparate  T»tr  1 1 t»fi„  l^^i^ tyugient .  Such  as- 
sigisAent  is  coniained  in  a  separate  written  in- 
strument, siij^ned  by  the  person  to  whom  the  said 
wages  or  salary  have  been  earnea  or  are  to  be 
earned,  aja&  identifying  specif ieslly  Urn  trans- 
action to  which  the  assigniaent  relates;  and 

"(b)  Consent  of  spouse.   «here  such  assign- 
»ent  of,  or  order  for  wa^es  or  salary  is  mtkue 
by  a  married  person,  the  written  consent  of  the 
husband  or  ^ife  of  the  person  laakii-^  such  asslgn- 
swnt  or  order  is  attached  to  such  assit^nment  or 
order;  and 

*(c)  u  meant  of  ^-uardian.  iShere  such  assign- 
ment or  ortier  for  wages  or  salary  i&  maae  by  a 
adnor,  the  written  consent  of  a  parent  or  ^mardlan 
of  such  ialnor  is  attached  to  such  order  or  assign- 
ment! and 

"(d)  atfete-u-ieat  of  assignee.   »*here  such  assign- 
nent  of  or  order  ibor  wages  or  salary  is  jaade  by  a 
person  who  Is  unaiarried  or  who  le  sn  adult  or  «ho 
is  both  imzriarried  ana  aciult,a  written  statement  by 
the  person  making;  suck  assignment  or  order, setting 
forth  siich  lacts.  Is  sttacLed  to  or  included  in 
such  asslgmsent  or  order; 
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<«)  Oth»r  aaal^maaentg .  Uo   other  aaeigcnftnt  or 
order  exists  in  connection  «<lth  the  seae  troneftctlon 
or  terlee  of  trimeactions  ajaa  a  written  et^temeiit  ttj 
tiae  person  siakins  auoh  aasignment  or  order  to  timt  «f- 
feet*  la  attached  thereto  or   included,  therein}  and 

"(f)  Filial^  copy  with  employer.  A  copy  of  such 
an  aaal^asaent  or  order  and  of  tr<e  written  statement 
px»OTi4ed  for  In  subdivialon  (<i)  hereof,  authenticated 
by  a  notary  puhlic,  ahall  have  been  filed  with  the  em* 
ployer«  accompanied  by  an  itemized  statm^nt  of  the 
amoimt  then  due  to  the  aaeignee;  provided,  that  at  isuch 
tiae  no  other  aaaigiKent  or  order  for  the  p%  ment  of  any 
wagea  or  salary  ie  subject  to  payment,  and  no  attachraent 
or  levy  on  execution  ap^ainat  e&ld  wages  or  aalarjr  la  in 
force,   Any  valid  asttiijnment,  when  filed  in  accordance 
with  the  provisions  contained  herein,  ahall  liave  priority 
with  respect  to  any  aubaeijuently  filed  aasigzsaent  or  order 
or  auoaequent  attaeht&ent  or  levy  on  execution.  Any  po«er 
of  attorney  to  assign  or  collect  w«|^ea  or  salary  shall  be 
revocable  at  any  time  by  the  maker  thereof. 

"Aasi.<Qment  for  neeeaeitiea  of  life.   ijo  sisslgiiiieat  of, 
or  order  for  wagea  or  salary  shall  be  valid  unleea  at  the 
time  of  the  making  thereof,  $uch  wagea  or  salary  have  been 
earned,  accept  for  the  aeceseitiea  of  life  and  then  only 
to  the  peraon  or  persona  fumlai'iing  such  neceaglties  of 
life  directly  and  then  only  for  the  swount  needed  to  fur- 
nish auch  neoeasitiea.   Under  any  aaaigTsa^ent  of,  or  ordc^r 
for  wages  or  salaxry  to  be  earned,  a  aiua  not  to  exceed  50 
per  centua  of  the  aaaignor*a  wagea  or  salary,  and  not  to 
exceed  26  pBs^   centum  of  the  assignor's  wagea  or  salary, 
upon  the  showing  that  such  wages  or  salary  are  necessary 
for  the  support  of  his  «w>ther,  father,  spouse,  children 
or  other  i^^bers  of  his  faaily,  residing  in  this  ;  tate 
and  supported  in  whole  or  in  part  by  his  labor,  shall  be 
collectible  fro®  the  assignor's  employer  at  the  t  irae  of 
each  payment  of  auch  wagea  or  salary* 

Keliaace  upon  statements  by  eeiplc"-"   The  employer 
shall  be  entitled  to  rely  upon  the  s I  at 2  of  fact  in 

the  written  statement  provided  for  in  aubdivlslona  (d) 
arttJ  (e)  hereof,  without  the  necessity  of  inquiring  into 
the  truth  thereof,  and  the  oaa;.  loyer  shall  incue  no  lia- 
bility whataoever  by  reason  of  any  paymfcnta  »ade  by  hia 
to  an  aaaignee  un-;©r  any  aaalgnsent  or  order,  in  reliance 
upon  the  facta  so  stated."   *  *  * 


#9 


The  copy  of  th*  »aaigiaB«ckt  aeeompftjaylng  tb«  notice  does 
not  contain^   aanA  Is  not  aceoiBpanie(^  by,  the  consent  or  state- 
atsnta  rsqulrod  by  «ald  subuivlsiona   {a)-(s)j   nor  la  the  copy 
filed  with  you  accoiapsnlec  by  the  st&teatsnt  provided  for  In 
sub<;lvlslon  (d)«   authenticated  by  a  not&ry  public,   and  an  Item- 
ised ststeaaent  of   tlie  amount  due   the  Assignee.        oreover,   there 
is  nothing  to  inclcste  that  the  ssslgnatect  «&»  for  the  iiiecessi- 
ties   of  life. 

X&u.  are  accordingly  advleed  toat  the  assignment  doss  not 
meet  the  requisites  of  a  valid  aselgnment^  and  that  notice  of 
said  invalid  assi^^naent  does  not  oblige  you  to  withhold  ths  wagss 

or  salary  of  the  employee  O^orj^e  ii>lack»ood. 

KespeetfuXly  sutssitted, 

jm.  J.  onoom 


City  iittomey. 


fo»  Controller. 


3521 


October  1&,    194^. 

SUBJECT:        Ulapoaltion  of  irlnes  Collected 
by   xdult   Probation  Lep9jrtai»txt , 

Dear  t:irt 

l^ou  liave  requcfrted  an  o~)inlon  a«  to  the  disposition  of 
fines  collected  by  the  adult  probation  officer  In  the  four  cases 
(ilacusseci  in  a  report  Rttac>ed  to  yovur  letter. 

The  re  ort  i'tates  that  the  Board  of  i^edlcal  Fxaflilnera 
contends  U^at  a  portion  of  the   fines  Imposed  in  saia  cases  is  pay- 
able to  the  ^tate  in  accord«ince  with  section  2455  of  the  business 
and  Professions  Code  Xor  tl^e  reason  tr.at  the  fines  were  not  imposed 
as  a  condition  of  probation  vlthln  tiie  aieanln^  of  :^ection  120;5.1  of 
the  Penal  code. 

The  report  does  not  expressly  state  the  ci:&rgea  awcie  In 
said  cases.   Mowcver*  the  reference  to  Section  2141  of  the  business 
and  Professions  Code  in  one  case  and  the  reference  to  section  2455 
of  the  same  code  in  U^e  letter  of  transmittal  leads  sm   to  assume 
that  the  defendants  in  all  four  cases  were  convicted  of  violations 
of  Chapter  5  of  said  code, 

Qpiiaoij. 

Section  2455  of  the  Business  and  Frofeeslons  code  (!>tate« 
1937,  p.  1577,  based  on  t;tats.  191S,  ch.  354,  p.  722)  provides  t 

"Unless  othenhiee  expressly  provided  in  this  chap- 
ter, seventy -live  per  cent  of  the  fines  imposed 
or  forfeitures  of  bail  collected  ehall  be  paid 
upon  the   collection  by  I  r^e  proper  officer  of  the 
court  to  the  hoard  of  -Medical  I'xajBiners. 

"ihe  payment  of  the  board  shall  be  maae  without  plac- 
ing the  fine  or  fori'eltuie  of  bail  in  any  special, 
contint^ent  or  j.,enerftl  fwid  in  any  coiinty,  city  or 
township, 

'**he  balbnce  of  twenty-five  per  cent  of  the  fines  or 
forfeitures  of  ball  shall  be  paid  to  the  county  «.here 
the  case  is  pending." 

The  last  para:iraph  of  Section  1203,1  of  the  Penal  Code 
(added  by  otats.  1939,  p.  2757)  reads { 

"Any  other  provision  of  law  to  the  contrary  not^dth- 
stanuing,  all  fines  collected  by  a  county  probation 
officer  in  any  of  the  couxts  of  this  v t&te,  as  a 
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condition  of  the  granting  of  probation,  or  as  « 
part  of  the  terms  of  probation,  shall  be  paid 
into  the  county  treasury  and  placed  in  the  general 
fvnd  for  tue  uee  and  benefit  of  the  county. 

The  first  question  to  be  deteriBlned  i»  whether  the  fines 
In  said  cases  were  imposed  as  s  condition  of  probation  within  the 
naanlng  of  section  1203.1  of  the  Penal  Code, 

Prior  to  the  adoption  of  section  12C3b  of  the  Penal  Code 
(effective  tsbrunry  3,  1941),  the  Municipal  Court  had  no  power  to 
grant  probation  suamarily  by  suspenBlon  of  ;  art  of  the  sentence, 
reference  to  the  probation  officer,  or  otherwise.   The  only  way 
in  wnlch  a  sentence  could  be  legally  suspended  end  the  defendant 
placed  on  probation  was  by  proceeding  under  the  provisions  of  the 
probation  law  requlrintj  that  the  oxatter  be  referred  to  the  uroba- 
tion  officer  and  that  the  court  consider  his  report  before  making 
an  order  purporting  to  grant  probation  (Penal  Code,«ec.  1203 j 
People  V,  vsll&ch,  8  Gal.  ^.op.  (2d}  129,  47  Pac.  (2d)  1071j  People 
V.  LopeK  ri94ry"4S  C.  A.  {2d)(Supp.)  8S4,  110  Pac.  (2d)  140;  and  ~ 
•••  Coxmty  of  Los  An  eles  v>  gjeae,  (1940),  42  C.  A,  (2d)  259,  108 
Pac.  (2g)  695). 

So  far  as  the  submitted  record  shows,  no  such  reference 
and  re -ort  were  made  or  considered  prior  to  the  making  of  the  or- 
der in  the  roctor  matter.   Said  order  was  consequently  not  a 
valid  order  of  probation,  and  the  fine  not  a  condition  or  part  of 
the  terms  of  probation  within  the  meaning  of  section  1^03 .1  of  the 
Penal  Coce.  Moreover,  section  1203  of  the  Penal  Code  provldee  for 
fine  or  imprisonment  (In  re  McVelty  (1929)98  C.  A,  723,  727,  277 
Pac.  746),  whereas  the  order  made  in  the  Proctor  case  was  in  the 
form  of  a  judjpient  authorised  by  section  1446  of  the  Penal  eode, 
naively,  to  pay  a  i  Ine  and  alrectlng  imprisonment  in  event  of  default 
In  payment  of  the  fine. 

I  am  accordingly  of  the  opinion  that  section  1203.1  of  the 
Penal  Code  is  not  applicable  to  the  fine  paid  in  the  Proctor  case, 
and  that  seventy-five  per  cent  of  said  fine  should  be  paid  to  the 
board  of  siedlcal  Ejtamlners  in  accordance  with  the  provisions  of  sec- 
tion 2455  of  the  Business  &  Pxofessions  Code. 

The  »ln^;  Aon^  and  noog  Yock  easels  arose  after  the  effective 
date  of  section  1203b  of  the  Penal  Code,  ^^ivln^  the  court  power  to 
grant  probation  siuiuiiarily.   I'he  suspension  of  part  of  the  sentence 
In  the  original  order  In  esch  case  imd  the  le;,<:al  effect  of  grarstlag 
probation  aunmarily  (People  y»  U>pe2,  supra;  In  re  lioetg  (1941)  46 
€.  A.  (2d)  848,  851).   hence,  the  modification  of  the  terras  of  cooi- 
■Itment  was  a  aiodificatlon  of  the  terms  of  a  probationary  sentence 
i«  ouike  psQr««nt  of  a  fine  to  the  probation  officer  a  condition  and 


part  of  th«  teri&s  of  probation,  which  was  within  the  court's  power 
(Penftl  Code,  seel  1203,3 j  In  re  jaatcus,   11  v.  A,  (2d)  559,  63  Pac. 
(2d)  1021;  end  not  an  attempt  to  grant  probation  after  execution 
of  the  Judgment  and  eent&u&e  (In  re   ^st,  214  Cal.150,  293  ^'ac«  '6b) • 
If  probation  had  not  been  granted  by  euapeasion  of  part  of  the  orig- 
inal sentence  in  the  i^ong  Yock  case,  the  court's  power  to  modify 
the  sentence  and  ^rant  probation  %ould  have  been  preserved  by  the 
stay  of  execution  (Lloyd  v^  ^.uperior  Court,  208  Cal.  622}  People  v. 
Forbragd,  127  C.  A.  768). 

The  McPike  case  also  aroee  after  the  effective  date  of  section 
1203b  of  the  Penal  Code,    In  exerclein^s  its  power  to  grant  proba- 
tion summarily,  Ihe  court  expressly  made  payment  of  the  fine  a  con- 
dition ol  probation. 

The  coia*te  have  drawn  a  distinction  between  fines  Imposed  in 
probation  and  in  other  cases,  holding  that  the  inspoeition  of  a  line 
in  a  probation  caee  is  a  condition  of  probation  and  not  a  "judgment 
imposinti  a  fine"  (In  re  ttcVeity,  supra;  In  re  ,,uoet8,  supra,  citing 


eopie  V.  *.allach,  supra,  and  reople  v«  Kobertg,  lo6  C  '.  709, 
29  Pac,  (2d)  432). 

The  second  question  to  be  deterained  la  whether  section  1203,1 
of  the  Penal  Code  or  section  2456  of  the  Business  &   Professions  Code 
governs  the  disposition  of  the  fines  in  said  cases. 

Section  2456  deals  generally  with  tne  disposition  of  fines  in 
eases  of  violation  of  the  ^^iedictl  Practice  Act,   Section  1203,1 
is  the  later  enactment,  and  legislates  specially  upon  the  same  sub- 
ject with  greater  detail  and  particularity,  narsiely,  where  the  lines 
are  made  a  condition  or  part  of  the  terms  of  probation. 

Under  the  general  rules  of  statutory  construction,  such  statutes 
should  be  construed  together  and  x^conciled  so  as  to  uphold  both 
of  thea,  if  it  is  reasonatsly  possible  to  do  so,  without  destroying 
the  intent  and  meaning  of  the  later  enactment;  and.    In  the  event  of 
apparent  conflict,  the  more  specific  provision  controls  the  ^^enerel, 
(f:«e:  Pierce  v,  Hjley,  (1937),  21  C.  A,  (2d)  613 1  beneficial  I*oan 
Society  Ltd.  v.  riRi^Jht  (1932),  215  Ca  .  506;  Crooks  v.  Peoples 
ilnance  etc.  Co,  (1930),  111  C.  A,    (Supo)  769;  People  v.  Oosclnsky 
(1921),  52  C,  A.  62,  65,  66;  23  tal,  Jur,  762,  785>. 

effect  may  be  given  to  both  by  holding  that  section  2455  of 
the  Business  and  Professions  Code  is  applicable  to  fines  collected 
In  cases  oi  violation  of  the  Medical  Practice  Act  except  where  pro- 
bation is  granted  and  such  fines  are  collected  by  a  probation  offi- 
cer as  a  oart  of  the  terms  or  as  a  condition  of  probation;  and,  in 
said  excepted  cases,  the  rines  are  t o  be  disposed  of  in  accordance 
with  section  1203,1  of  the  Penal  Code, 
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lou  Are  accdrdingly  ftdvised  thst  sevf!nty«fiT«  p«r  c^nt  of 
th«  fine  collected  In  the  Proctor  case  should  be  pftld  to  the 
•tftte  pursuant  to  the  provielons  of  eeetlon  24&5  of  the  business 
&  Frofeeelone  Code;  and  ihst  the  firies  collected  la  the  other  threo 
easee  should  be  .aid  into  the  county  treasury  end  placed  In  the 
general  fund  la  accordfiace  «lth  section  1203.1  of  the  Penal  Code. 

In  view  of  these  conclusions*  an  opinion  on  the  question  of 
whether  or  not  the  state  would  he  entitled  to  a  share  of  flnee  im- 
posed prior  to  but  collected  after  the  effective  date  of  said  sec- 
tion 120S.1  as  a  condition  of  probation  is  not  necessary  to  a  de- 
termination of  the  clspoaltiou  of  the  fines  collected  in  the  refer- 
enced cases*   If,   however,  such  an  opinion  Is  desired,  I  shall  be 
happy  to  advise  you  as  to  the  interpretation  and  application  of 
In  re  i$achnaber,  89  C.  A.  530,  2&&  irc.  3^£;  In  re  Cr  etz,  46  C*  4. 
(2d)  848,  117  Fac.  (2d)  47 j  Bjc  parte  Cr&ne.  4  C.  A.    (2d)  265,  41 
Pac.  (Pd)  179,  and  I'eople  v.jilscr,  22  C.  4,  (2d)  435,  71  Pac.  (£d) 
96,  to  the  bpeoifio  case  you  present* 

Itttspeetfully  submitted, 

m2;  s\  o*Toatr 


TJTy~7TtorHeiT 


tot  Controller. 
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October  21,   1943 • 


STJBJIiCT:      In  R©,   Approve!   of  Payrolls  of 

EraployoeB   of  Child  Car©  Centers, 


Dear  Glr: 

I  have  your  letter  under  date  of  October  15,  1945, 
which  reads  as  follows j 

"There  is  attacned  hereto  time-roll  aid  payroll 
detail  for  the  period  ending  Septeiaber  30,  1943  for  two 
ejnplo:^'ses  one  a  iJ-4  i3ookkeeper  and  one  a  B-408  Central 
Clerk  Stenograpiiorj   the  time-roll  indicates  taat  they 
are  "Child  Care  Center"  employoos, 

"This  tlitie-roll  was  presented  today  to  the  office 
of  the  Civil  Service  ConEalssi  on  for  approvalj   the 
Actlni,;  Secretary  declined  to  approve  same. 

"feill  you  please  advise  se  how  to  proceed  in  coniiec- 
tion  therewith  conslderin^j  this  query  in  the  li^^-ht  of  the 
provieione  of  sect  on  150  of  the  Charter  which  reads  in 
part  as  follows t 

"«The  Controller  si-iftll  not  approve  snd  the  Treas- 
urer shall  not  pay  any  claim  for  persoral  services  or 
pay  check  or  warrant  for  salary,  ^rages  or  cosn,  ensation 
unless  the  sanve  shall  have  been  approved  by  the  a  aid 
secretary"  —  this  lan(jtiago  referring,  of  course,  to 
the  Socretaiy  of  the  Civil  Service  Goimnlsd  on." 


OPIKIOJK 


Cto  August  23rd  of  this  year  I  rendered  an  opinion  to 
the  Board  of  Lducation  statiri^;  tiuat  the  employees  of  Child  Care 
Centers  were  employed  xinde->  the  state  law  and  that,  while  they 
were  not  certificated  teachers,  they  came  within  the  paovisions 
of  Section  155  of  the  Cliarter  which  reads,  in  pert,  as  follows t 

"Non-teaching  and  non-technical  positions,  and 
positions  not  required  by  law  to  be  filled  by  a  person 
holding  a  teaching  or  otlier  certificate  as  required  by 
law,  shall  be  ojaployed  under  the  civil  service  provisions 
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of  thle  find,   the  compensations  of  such  persons  shall  be 
fixed  in  accordance  with  the  a&lary  standardization 
provisions  of  this  charter." 

Under  the  State  law  these  emplojees  must  have  a  permit 
to  entja^je  in  ciiild  csre  work  and,  wiiile  ttis  permit  is  not  a 
teacher *s  ceedontlal,  it  comes  within  the  languac®  used  in 
Ceetion  135  and  is  m.    "other  certificate".   As  far  as  payrolls 
are  coneerned,  these  «n^)loy©es  should  be  treated  in  the  sasM» 
ajanner  as  are  teachers.   jn  May  16,  1941,  I  rendered  an 
opinion  to  tii»  Board  of  .  diicatlon  to  the  effect  that  tie 
payrolls  of  teachers  did  not  come  id.thin  the  provisions  of 
Section  135  of  ttie   Ciiarter  above  quoted  and  that  said  payrolls 
might  be  sent  directly  to  the  Controller  for  his  approval. 
M  employees  of  the  Child  Care  Centers  are  in.  tiB  sarae  categoz»y, 
the  same  rule  should  apply. 

Section  150  of  the  Charter  deals  with  employees 
of  the  city  end  County  rather  tlian  with  employees  of  the 
Unified  School  District  and  unless  the  employees  of  the  District 
are,  by  charter  provision,  xaade  subject  to  the  ciiarter,  they  do 
not  come  within  the  uiandates  or  prohibitions  of  the  charter. 
As  I  heve  heretofore  stated,  it  would  appear,  piirsxiant  to  the 
provisions  of  Section  135  of  the  Charter,  that  those  positions 
are  not  subject  to  civil  service  ncr  are  tr^ese  employees  employed, 
xinder  the  civil  service  provisions  of  the  Charter,   Therefore, 
I  believe  that  the  payrolls  evidencing  the  service  of  these 
particular  employees  are  not  subject  to  the  provisions  of 
section  150  of  the  Charttr. 


Very  truly  yours, 

6tfi  ktTQmm. 


To  - 

^M  Controller. 

copy  to  - 

Civil  Service  CoiKnission 
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November  1,  1943» 


SUBJECT:   In  re  -  Validity  of  '^ection  65,  Chapter 

6,  Part  II,  of  the  San  Francisco 
Municipal  Code,  preventing  Meetings 
and  riscussiona  in  public  Parks* 

Gentlemen: 

You  have  directed  my  attention  to  an  ordinance  which 
would  repeal  Section  85,  Chapter  6,  Part  II,  of  the  ran  Francisco 
Mtmicipal  Code.  This  section  as  it  is  now  written  reads  as  follows; 

"It  shall  be  imlawful  to  hold  any  public  meet- 
ing, group,  collection  and/or  assemblage  of  persons,  or 
to  hold  or  engage  or  participate  in  any  public  discuasiona, 
or  debate,  where  five  (5)  or  more  persons  are  assembled 
for  that  purpose,  in  or  upon  any  park,  square,  avenue, 
grounds  or  rocreatlon  center,  without  first  having  ob- 
tained a  permit  to  hold  said  meeting,  or  group,  or  col- 
lection, or  assemblage  from  the  Park  Commission,  except 
at  such  place  or  places  as  shall  have  been  designated 
by  the  Park  Comralssion  for  such  use«" 

The  question  you  ask  is:   Is  this  section  as  It  is  now 
written  a  valid  prohibition  against  meetings  in  public  parks? 

OPINION 


This  particular  matter  1ms  received  the  attention,  not 
only  of  the  Supreme  Court  of  the  United  States,  but  also  or  the 
District  Court  of  Appeals  of  the  State  of  California. 

See  HAGUE  v,  COivEv:ITTEE  FOR  II-IDUSTRIAL  ORGANIZATION,  de- 
cided by  the  Supreme  Court  of  the  United  States  on  June  5,  1939 
and  reported  in  83  Law  Ed,  at  page  496#  In  this  case  the  court 
held  tliat  an  ordinance  conferring  discretion  to  refuse  a  peimit 
for  a  public  raeetlng  upon  the  public  streets,  highways  or  in  public 
parks  or  public  buildings  of  the  city  and  authorizing  the  Director 
of  Public  Safety, for  the  purpose  of  preventing  riots,  disturbances 
or  disorderly  assemblage, to  refuse  to  issue  a  permit  v^hen  after 
investigation  of  all  the  facta  and  circumstances  pertinent  to  the 
application  ho  believes  it  proper  to  refuse  to  issue  a  permit,  is 
not  a  valid  exercise  of  the  police  power.   The  court  contlniilng 
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said  2 

"The  rights  of  freedom  of  speech  and  of  peace- 
able assembly  are  protected  against  infringement  by 
state  action  by  the  provisions  of  the  Fourteenth  Amend- 
ment relating  to  due  process  and  the  privileges  and 
Imraimitles  of  citizens  of  the  United  States." 

In  a  very  recent  case,  JAMISON  v«  TEXAS,  also  decided 
by  the  Supreme  Court  of  the  United  states  on  March  8,  1943,  and 
reported  in  87  Law  Ed,  at  page  630,  the  court  held: 

"One  rightfully  on  a  street  which  the  state 
has  left  open  to  the  public  carries  with  him,  there 
as  elsewhere,  the  constitutional  right  to  express  his 
views  in  an  orderly  fashion;  and  this  right  extends 
to  the  communication  of  ideas  by  handbills  and  liter- 
ature as  v/ell  as  by  the  spoken  word." 

As  I  have  already  said,  the  courts  of  our  own  state  have 
already  passed  upon  this  matter* 

See  In  Re  Anita  V/hltney,  decided  February  16,  1943,  and 
reported  in  Volxime  57,  A.  C.  A,  at  page  187.  This  case  involved 
the  right  of  Anita  v.Tiitney  to  hold  meetings  in  the  public  parka 
of  the  city  of  Sacramento,   Sacramento  had  an  enacted  ordinance, 
the  pertinent  portion  of  which  roads  as  follows t 

"Section  1»  No  person  shall  in  or  upon  any 
of  the  public  grounds  make  any  public  address,  dis- 
charge any  cannon  or  fireaim,  expose  for  sale  any 
goods,  wares  or  merchandise,  direct  or  maintain  any 
booth,  stand  or  show,  except  in  accordance  with  the 
permit  from  the  City  Ivlanager." 

Basing  its  decision  on  the  JIAGUE  v.  COmvIITTEE  FOR  I1>1DUSTRIAL  ORGAN- 
IZATION, above  cited,  the  court  held: 

"A  city  ordinance  prohibiting  the  right  of 
public  speech  in  and  upon  the  public  groxands, except 
by  special  permission,  simply  because  of  a  stated 
reason  that  citizens  have  been  annoyed,  is  void  aa 
denying  the  right  of  freedom  of  speech  and  assemblage 
in  violation  of  the  Fourteenth  Amendment  of  the  United 
States  Constitution  and  Sections  9  and  10  of  Article 
I  of  the  California  Constitution." 
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You  are  therefore  advlaed  that  In  my  opinion  Section  85 
prohibiting  the  holding  of  meetings  in  public  parks,  xmless  with 
the  consent  of  the  Board  of  Park  Commissioners,  is  void.   This, 
however,  does  not  mean  that  parks  must  be  thrown  open  promiscuously 
for  the  holding  of  public  meetings.   The  constitutional  provisions 
\D  laid  be  satisfied  if  a  certain  space  in  a  park  were  set  aside 
for  public  meetings.  Undoubtedly,  the  Park  Commission  could  adopt 
reasonable  miles  which  would  rej^ilate  the  use  of  the  spaces  set 
aside  for  public  meetings,  provided,  of  course,  that  these  rules 
contain  no  prohibition  against  the  use  of  the  spaces  so  allotted. 

My  advice  to  you  In  the  matter  is  to  take  this  matter  up 
with  the  Board  of  Park  Commissioners  and  see  just  what  rules  or 
reg-olations  can  be  v/orked  out  providing  for  the  use  of  space  in 
various  parks  for  general  meeting  places* 


Respectfully  submitted, 

Ciry  ATTORHEY 
Board  of  Supervisors 

#1 


C?  «/  '(J^ 


Novemtier  1,  1943  • 


SUBJECT:  In  re  -  Amendment  of  Refuse  Collection 

Ordinance  to  Provide  that  Fiofuse 
Collection  shall  be  made  by  Owner 
rather  than  Tenant • 


Dear  Sir: 

I  am  in  receipt  of  yoiir  letter  xinder  date  of  October  25, 
1943,  reading  as  follows: 

REQUEST 

"Despite  the  efforts  of  the  Department  of 
Public  Health  and  the  Folic©  Department,  there  ia  a 
promiscuous  disposal  of  refuse  on  the  streets,  os~ 
pecially  in  the  district  west  of  Van  Ness,  now 
occupied  by  the  negro  population* 

"To  overcome  this  condition  we  have  been  con- 
sidering the  advisability  of  enacting  a  law  to  place 
responsibility  for  the  removal  of  garbage  on  the  owners 
of  buildings  rather  than  on  the  tenants. 

"Please  be  good  enough  to  advise: 

"1»   If  such  a  procedure  be  in  conflict  with 
the  present  Initiative  i^efuse  Collection  Ordinance, 

"2,  v/otild  a  local  ordinance  forcing  property 
owners  to  be  responsible  for  a  utility  such  as  this 
be  constitutional?" 


OPINION 


The  refuse  collection  ordinance  is  an  initiative  ordinance 
approved  by  the  people  on  November  8,  1932. 

Section  185  of  the  Charter  .rovides:  "No  initiative  ordi- 
nance or  measure  or  declaration  of  policy  approved  by  the  elector- 
ate xrnder  the  provision  of  this  charter  shall  be  subject  to  veto, 
or  be  amended  or  repealed  except  by  vote  of  the  electorate,  unless 
sucli  ordinance  or  Pleasure  shall  otherwise  provide." 

There  is  no  provision  in  the  refuse  collection  ordinance 
for  its  amendment  except  that  found  in  Section  16  of  the  ordinance 
which  gives  to  the  iioard  of  Supervisors  the  right  to  reduce  col- 


lection  rates  "by  a  t v/o- thirds  vote  of  the  board.  The  ordinance 
specifically  provides  in  Section  16  that;  "The  board  shall  have 
no  other  right  to  amend  this  ordinance" • 

Throughout  the  ordinance  reference  Is  made  to  both  pro- 
ducer and  landlord,  and  It  appears  to  me  ♦"■hat  the  intent  of  the 
ordinance  was  that  either  the  producer  of  refuse  or  the  landlord 
Is  the  one  to  be  charged  vdth  Its  disposal,  but  I  can  soo  no  way 
that  tlie  ordinance  can  be  amended  by  the  Board  of  Supervisors  to 
limit  the  dlspoatlon  of  refuse  to  the  3a  ndlord  and  to  exclude  the 
producer  thereof  from  the  duty  of  disposing  of  it« 

You  are  therefore  advised  that  in  my  opinion,  that  not- 
withstanding the  fact  tliat  the  suggested  amendment  would  be  most 
beneficial  to  the  city,  it  cannot  be  carried  out  by  amendtnent 
\jnless  the  amendment  is  approved  by  a  vote  of  the  people. 

Referring  to  your  second  question:   "V/ould  a  local  ordi- 
nance forcing  property  owners  to  bo  responsible  for  a  utility 
such  as  this  be  constitutional?  In  my  opinion  it  would  and  such 
an  ordinance  could  be  enactod  by  the  Board  of  Supervisors  if  it 
were  not  for  the  initiative  ordinance  now  in  force.  The  legis- 
lative body  of  any  city  has  very  broad  powers  regarding  the  col- 
lection of  refuse,  and  if  it  felt  that  an  ordlnr-nce  would  place 
the  duty  of  disposing  of  refuse  upon  the  owner  of  the  premises 
rather  than  upon  the  tenants  thereof,  it  would  have  the  right  to 
adopt  such  an  ordinance,  but,  as  I  have  said,  our  initiative 
ordinance  prevents  the  adoption  of  such  legislation  by  the  Board 
of  Supervisors ♦ 

However,  as  I  have  said,  this  is  really  an  academic 
question  at  the  present  time  unless  the  whole  matter  should  be 
submitted  to  a  vote  of  the  people. 

Respectfully  sutmitted. 


CITY  ATTORNEY 

Chief  Administrative  Officer 
#1 
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November  3,  1943# 


SUBJECT:  Time  Off  to  Compensate  for  Overtime 

Served  by  Administrative  and  Executive 
Employees  and  Officials, 

Gentlemen! 

I  have  your  letter  under  date  of  October  30,  1943,  vi^iioh 
reads  as  follows: 

"I^Y  TliE  CIVIL  SERVICE  COMvUSSION  ADOPT  A 
FORMULA  TO  ALLOViT  EQUAL  TIIvIE  OFF  FOR  TIltE 
VvORKED  BY  EMPLOYEES  INELIGIBLE  FOR  0VERTI1.IE 
PAYlrlENT? 

"Salary  Standardization  Ordinance  No.  2184  states 
in  Section  4: 

'Employees  exclusive  of  department  heads 
or  other  administrative  and  executive  personnel 
who  are  required  to  work  overtime  in  excess  of 
their  normal  work  week  shall  be  allowed  compen- 
aation  for  such  overtime  service  at  the  rate  of 
1^  times  the  rate  of  pay  herein  fixed  for  their 
classification;  -;;-  -ss-  *, » 

"The  Civil  Service  Commission  has  prepared  a  report 
including  those  positions  considered  to  be  v/ithin  the  mean- 
ing of  'department  heads  and  other  administrative  and  ex- 
ecutive personnel. »  This  report  is  our  basis  for  denial 
of  payment  for  overtime  worked. 

"Protests  have  been  received  from  appointing 
officers  regarding  the  Inclusion  of  certain  classes  with- 
in the  teim,  'other  administrative  and  executive  personnel'. 
We  believe  that  our  report  is  a  proper  one  and  that  the 
classes  protested  properly  are  within  this  terminology. 
However,  v/e  also  agree  with  the  appointing  officers  that 
the  failure  to  recognize  overtime  worked  by  certain  of 
these  employees  is  working  a  hardship  on  them,  and  is 
making  a  difficult  ix>r3onnel  problem  for  the  appointing 
officers.  Some  of  the  employees  allocated  to  classifi- 
cations in  the  ac3ministrativo  group  are  reqiaired  to  work 
additional  hours  supervising  emergency  repairs  or  emer- 
gency v/ork,  and  there  is  no  allowance  made  for  compen- 
sation for  the  additional  hours  these  employees  must  work 
in  ordor  to  maintain  service. 
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"The  Coramlssion  believes  tlmt  consideration  shoiild 
bo  given  to  granting  equal  time  off  to  these  employees  In 
lieu  of  overtime  v/orked»  Prior  to  the  adoption  of  the 
salary  standardization  ordinance  there  was  in  effect  an 
overtime  rule  which  was  all  inclusive  insofar  as  montlily 
employees  were  concerned.  Before  considering  the  adoption 
of  a  similar  provision  we  shotild  like  to  know  wdiother  or 
not  the  exclusion  of  department  lie  ads  and  other  admini- 
strative and  executive  personnel  from  overtime  payment 
is  to  be  considered  as  excluding  them,  in  any  manner 
whatsoever,  from  compensation  for  overtime  worked. 

"Will  you  please  inform  us  therefore  whether  or 
not  the  Civil  Service  Commission  can,  within  its  rule- 
making powers,  adopt  a  formula  imder  wftiich  persona  ex- 
cluded from  overtime  payment  through  the  limitations 
establislied  in  the  salary  standardization  ordinance  can 
be  compensated  for  overtime  worked  by  being  allowed 
equal  time  off  for  overtime  worked." 

f 

OPINION 

There  is  a  provision  in  Ordinance  No,  2184,  Salary  Standard- 
ization ordinance  1943-1944,  which  reads  as  follows: 

"Exclusive  of  department  heads  and  other  admini- 
strative and  executive  employees  and  officials,  employees 
who  are  working  on  a  six-day  week, which  consists  of  not 
loss  then  forty- two  hours  and  not  more  tlmn  forty-eight 
hours  work  per  week,  shall  receive  nine  percent  (9%)   upon 
the  compensations  fixed  herein  for  their  respective  class- 
ifications ■;;-  -;;•  *.  Employees  exclusive  of  department  heads 
and  other  administrative  and  executive  personnel  who  are 
required  to  v/ork  overtime  in  excess  of  their  normal  work 
week  shall  be  compensated  for  such  overtime  service  at 
the  rate  of  ifs   times  the  rate  of  pay  herein  fixed  for 
their  classification." 

It  wouJ.d  seem  fran  this  provision  f  the  ordinance  that  ex- 
ecutive and  administrative  employees  and  officials  are  not  entitled 
to  be  paid  for  overtime  worked  and  that  when  tlieir  compensation  was 
standardized  by  the  ordinance  above  mentioned  it  was  presumed  tliat 
by  reason  of  their  supervisory  positions  they  would  have  to  work 
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a  certain  period  of  time  over  and  above  the  ordinary  work  day. 

Therefore,  in  my  opinion  these  particular  employees  and  of- 
ficials are  not  entitled  to  either  the  nine  percent  or  l|:  times  their 
ordinary  compensation  for  overtime  worked.  However,  I  can  see  no  ob- 
jection to  your  Comraission  adopting  a  rule  which  will  provide  for 
tlie  allowance  of  overtime  worked  by  an  equal  amount  of  time  off,  the 
same,  of  course,  to  be  allowed  at  such  time  or  times  as  may  meet  the 
necessities  of  the  position. 

Section  141  of  the  Charter  gives  to  your  Commission  very 
broad  powers.  The  next  to  the  last  paragraph  in  this  section 
specifies  the  subjects  upon  which  you  may  makes  rules  and  then  adds 
to  the  specific  subjects  "and  such  other  matters  as  are  not  in  con- 
flict Y/ith  this  charter*"   There  is  no  provision  in  the  Charter 
which  prohibits  the  granting  of  tiip.e  off  to  compensate  for  overtime, 
and  before  compensation  for  overtime  was  allowed  to  certain  employees 
aa  increment  to  their  respective  salaries,  it  was  quite  the  custom 
that  when  any  monthly  employee  worked  overtime  to  equalize  this  over- 
time by  time  off.  It  appears  to  me  to  be  the  only  fair  thing  to  do. 

If  I  might  cite  a  pertinent  example,  I  would  refer  to  the 
Superintendent  of  the  Civil  Aixditorium.  The  occupant  of  this  po- 
sition has  been  classifed  by  your  Comiiiission  as  an  executive  or  ad- 
ministrative employee.  It  is  his  custom,  ujider  the  direction  of  the 
Director  of  Property,  that  either  he  or  his  assistant,  who  is  also 
classified  as  an  executive,  to  remain  at  the  auditorium  -ontil  the 
end  of  any  fxmction  which  may  take  place  therein.  The  ordinary  time 
for  the  closing  of  these  functions  is  twelve  o'clock  midnight,  and 
sometimes  they  are  continued  until  the  earlier  hours  of  the  morning. 
It  seems  to  me  that  in  fairness  to  the  occupant  of  such  a  position 
that  1^  should  not  be  compelled  to  work  until  twelve  or  one  o'clock 
in  the  morning  and  then  repoirt  again  at  eight-thirty  for  his  regular 
day's  work. 

You  are  therefore  advised  that  in  my  opinion  your  Commission 
has  authority  to  adopt  a  rule  which  will  provide  for  the  allowance 
of  time  off  to  compensate  for  overtime  worked  by  executive  and  ad- 
ministrative employees. 

Respectfully  submitted. 


CITY  ATTORNEY 
Civil  Service  Commission 
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fiOTember  4,   I94S 

SUBJECT  I       CXnltas  for  Mois«j  Fouud  upon  Decedents 
In  Coroner's  Cases. 

Dew  Sir: 

You  have  requested  an  opinion  as  to  whetber  or  not  your  ol- 
flee  shoTiid  require  ti^e  filing  of  letters  of  a  balnlstratlon  be- 
fore paj^ent  of  deiaands  for  iaoney,  or  proceeds  Trosi  tlie  sale  of 
property,  found  on  the  body  of  a  decease<S  person  and  deposited 
by  the  Coroner  with  the  Treasurez% 

OFINIOM. 

l^lusther  or  not  letters  of  adoilni  strati  on  should  be  required 
before  papient  of  such  demands  depends  upon  the  Interpretation  of 
the  tersi  "legal  represents tlves**  as  used  in  sections  4146  and  4116 
of  the  Polltleal  Code.   Section  4146  reads,  in  part,  as  iollowst 

"The  coroner  auat  within  thirty  days  after  an 
inqtxest  upon  a  dead  body  deliver  to  the  leRe^l  repre- 
sentatives of  the  deceased  any  aoney  or  other  prop- 
erty  fovindi  upon  the  body.   If  within  the  e&id  thirty 
days  no  such  le^al  representative  aakee  a  desuBind  upon 
the  coroner  for  the  sale  money  or  property  found  upon 
the  v^ecedent,  then,  upon  the  expiration  of  the  said 
thirty  days,  the  coroner  must  deliver  to  the  treasurer 
any  jnoney  found  upon  the  body  of  the  deceased  •  •  • 

•^If  the  coroner  •  •  •  falls  to  deliver  to  Uie 
treasurer  within  forty  days  after  an  Inquest  •  •  • 
all  money,  or  proceeds  from  ttie  sale  of  property  found 
upon  such  body,  unless  daisied  1a  the  BwaBtlme  by  the 
public  administrator  or  oti>er  legal  reprepentative  of 
the  decedent  as  reQuix-ed  by  tMs  section,  the  district 
attorney  loust  proceed  against  the  coroner  .  .  •  to  r©» 
cover  tr.e  saz&e  by  civil  action  in  tie  !m.:ri©  of  U^e  county." 
{ Underscoring  Bd.ne )  • 

Section  4116  of  the  Political  Code  provides! 

"If  the  money  in  the  treasury  is  desumded  within 
six  years,  by  the  lej^.el  representatives  of  tl»e  de- 
cedent, the  treasurer  must  pay  it  to  thexa,  after  deduct- 
ing the  fees  and  expenses  of  the  coroner,  and  of  the 
eoiuity,   in  relation  to  the  ii&atter,  or  the  same  may  be 
80  paid  at  any  tlxue  thereafter,  upon  the  order  of  the 
board  of  super vl sore ."^  (underscoring  mine). 
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Ifee  technical  le^al  meaning,  and  the  ordin«rily  ftccerpted 
,  of  th«  texnn  "leg^l  representative*  Is  acJmlnlstrator 
or  executor  in  dl«tinctlon  to  the  heirs,  who  are  tlie  natural 

repreeentatlvG&j  end,  in  the  «laence  of  sometiilng  in  the  con- 
text to  indicate  a  different  sieauiii^,  theee  worda  are  so  con* 
atrued« 

•ho  «ay  serve  as  legal  repreeentativea  in  the  aence  of 
executors  or  adjnini8trator&,  as  well  aa  the  procediu*e  relative 
to  their  appointment  by  the  court,  la,  of  eo\irse,  governed  by 
the  Probate  Code.   The  legislature  ras  seen  fit,  however,  to 
also  provide  a  summary  probate  proceedljag  which  makes  appoint- 
Bient  of  such  a  representative  cy  the  court  xinnecessary  in 
eaaes  within  the  purview  of  section  630  of  the  Probate  Code, 
fhe  effect  of  said  section  la  to  aake  those  therein  named  tlie 
legal  representatives  authorize<S  to  collect  money  due  tlie  de- 
cedent or  to  receive  his  property  from  ejC3.   officer  having  cus- 
tody thereof  without  obtaining  appointment  by  a  coitrt  «nd 
letters  of  administration  as  evicence  of  authority  to  act  aa 
the  representatives  of  the  decedent* 

Sections  4116  end  4146  of  the  Folitlcal  Code  and  section 
650  of  the  Piobate  Code  all  deal  with  the  sajtie  subject,  uairely, 
to  whc»B  oenej'  of  a  decedent  may  be  paid,  and  are  consequently 
statutes  in  pari  materia.  The  general  rule  of  cozistioietion  of 
such  statutes  is  that  they  should  be  compered  and  harmonised 
if  possible  to  give  force  and  effect  to  all  of  them,   so  far  ae 
poaaible  without  destroying  the  intent  and  mcanlmi  of  the  lat- 
ter enactaient;  and,  where  there  Is  an  apparent  conflict  be- 
tween such  statutes,  the  more  specific  provision  controls  the 
^neral. 

Section  630  of  the  Probate  Code  is  the  later  enactment  as 
well  aa  the  more  specific.   To  construe  the  Political  Code  pro- 
visions aa  authorizing  payment  to  only  executors  or  administra- 
tors would,  in  effect,  require  tius  issuance  of  letters  of  ad- 
ttiniatration  before  payment.  Thia  would  apparently  conflict 
with  the  provialona  of  section  630  of  the  '  rebate  Code,  wi>ich 
authorises  the  persons  named  therein  to  collect  money  of  the 
decedent  /.ithout  obtalnin^r  letters*   It  v^ould  also  defeat  the 
purpose  of  aaid  section  630,  which  was  intended  by  the  legis- 
lature to  provide  the  family  of  the  deeeased  with  ready  money 
for  their  support  pending  probate  of  a  saall  eatate  jBreggo  v. 
Brangers,  51  Cal.  /.pp.  79}  196  Pac.  S7)* 

In  accordance  with  the  above  mentioned  rules  of  construc- 
tion, the  term  "legal  representatives**  in  the  Political  Code 
provieloua  should  therefore  be  construed  as  meaning  executors 
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or  ftdmlnletratorsy  txeopt  vhere  the  legislature  lusis  provided 
that  others  Eiay  act  as  the  representatives  of  a  decedent  and 
eollect  money  due  or  held  in  custody  for  him* 

Support  lor  the  view  that  the  term  "leg^al  rspresentativos" 
may  be  so  construed  is  fouitd  in  section  4  of  the  Political 
Co4J^  which  reads,  in  part,  as  follows t 

"The  code  eetablishes  the  law  of  this  state  re- 
specting the  subjects  to  which  it  relates,  and 
its  provisions  and  all  proceedings  under  it  are 
to  to*  liherally  construed,  with  a  view  to  ef- 
fect its  objects  and  to  proaiotc  justice," 
(Underscoring  mine). 

It  is  also  found  in  the  secondary  and  broad  meaning  given 
the  term,   (See,  for  example:  llA  Cal.  Jur.  43;  16  A.L.h.^&dj 
66  A.  L.  H,  1041;  and  24  fiords  <^  Phrases  594,  et  a«q. } 

ton   are  accordingly  advised  that  sections  4116  end   4146 
©f  the  Political  Cod©  should  be  liberally  construed  to  include 
executors  and  adainistratore  and  also  those  authorized  by  sec- 
tion 650  of  the  Probate  Code  to  collect  money  due,  or  receive 
property  held  in  custody  lor,  a  decedent. 

It  follows  that  ^>ney,  or  proceeds  frosi  the  sale  of  r.rop- 
erty  found  on  the  body  of  a  decedent,  may  be  paid  to  an  execu- 
tor or  adBiinistrator  upon  the  filing  with  you  of  letters  of  ad- 
ministration, or  to  persons  nased  In  section  6^0  of  the  Pro- 
bate Code  who  furnish  you  with  an  affidavit  of  rii:^it  and  the 
receipt  referred t  o  in  section  631  of  the  Probate  Code. 


Respectfully  submitted. 
City  Attorney. 


To»  Controller, 
#18 
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froM  D«po*ii  in  Court* 

^••r  air) 

Itou  r«qu«at  us  opinion  ««  to  «h«thor  or  not  t&x«c  si-iould 
b«  ci«du«t«<l  froa  th«  anount  set  forth  in  ft  Court  C^der  p^rraitting 
vithdrftwftl  froot  aonty  deposited   in  court  In  ftn  lnt«rpIoftd«r  action, 
ftxkd  ft  County  CIork*e  Order  ifivued  pur&uftnt  tb«r«to. 

1119  question  lifta  ftriaen  in  connection  with  the  uMittftr  of 
SBglncere  Ltd.  v«  i^etter  i:;ullt  iiosieft   (tuperior  Court,   :  .  I'«,   Bo. 
309827).         lou  hftve  trenaffisltted  ft  ftopjr  of  a  Coux^  Order*   cftted  Oet> 
ob«r  7,   I943»   persRlttiag  the  plftlntlf;    to  vithdrftv  from  tl:ift  fund« 
dftpoftited  by  plaintifr   the  eum  of  #2,0^»&0}  ftnd,    for  cftlf^  purpose* 
dljr«etlng  the  clerk  of   the  court  to  iasue  his  wftrrftnt  authorising 
thft  County  j.r««curer  to  pey  to  plftintiff  e&id  t.\m  of  iSr-tOOO.&O  froa 
the  funds  ^^retofore  6« posited,       Att&ched  to  tLe  order  i»  e  letter 
to  you  froffi  the  ftttor&ft:^«  tor  the  plaintiff  reft^ls^.   In  pftrt*  as 
f ollova : 

"Cte  pretenttttion  of  tr.e  elerk*a  wftrrftnt  to  your 
office  for  ftpproval,     approval  tn  the  full  &Kount  eea 
refueed  and  on  ioatructiona  froaa  sr«  ^uraer  we  were 
ftdvised   that   thft  sure  of  V'^3*20  vou^d  have  to  be  de- 
ducted from  the  amount  of  the  warrant  to  cover  a  pro 
rata  «^'*&r«  of  tne  City  and  County  tajK.ee  as«eiiRed  against 
the  entire  fund*       this  amount  is  not  properly  deduct- 
ible froai  the  varrant  and  wa   therefore  write  t  ^is  let- 
ter to  request  approval  of  the  warrant  for  payment  in 
full* 

"in  May  ld4S,  Ij^ineers*   Limited*   eososenced  an 
aation  in  th«  nature  of  an  interpleader  action,   ftl- 
X«|^ing  that   the  sub  of  |52,9&b.07  was  due  and  pay- 
able from  it  to  the  defendant*   better  iiullt  HoEsea 
and  that  it  desired  to  asftc  e   paysient.      Pttrsuant  to 
an  order  of  the  ^^uperior  €oui~t  on  ^«y  14*   1942* 
i&S*35&.07  was  deposited  with  th*  clerk  of  tua   court 
and  this  fund  was  trans^J.tted  by  the  elArk*    to  b« 
held  by  the  Treasurar*   subject  to  further  order  of 
the  eourt.     IfiO  fund  do«a  not  belong  to  >£i^in«ers* 
Liadted  but  is  ownad  by  the  defendant*  flatter  oullt 
Moouia  or   the  other  defendants  as   their  interests  say 
•l^pear.     :  ubseqvmit  to  the  coaweneasent  of  the  act  ion* 
baaause  of  a  breach  of  a  subeontraet  by  i:etter  ::';uilt 
SOBtes*   it  was  ascertained  that  better  built  iiCHRea 
9—t  laftlnaars*   Limited  the  suai  of  1*2* 080. 50  and  our 


#s. 


*«<kmpXalnt  ha*  b«ea  namn^^  trO  s<»  ftll«{;i:,«.      It 
»fts  ft(;:;re»ii  by   thft  eotm»«l  lor  the  r«£y«ctlv« 
T>&rtlee   th«t  this  »\m  was   prop«rX>'  paya&Xe  to 
'.•«r»,   UlMit^i  and  on  motion  of  X:i%lne«re, 
itfi^iJLted  tiM(  court  sm.&4  tibte  oneXo«e<^  order  per- 
adlttlBjg  K£^La«er»*   Liait«d   to  vlthc;ra«  §£0S0.&0 
froai  th«  fund  »o«  oq  d«poalt»     &lnc«  tJala  pay* 
»»at  la  In  dl«char4,e  or  an  obXlcjatlon  In  ttola 
anount  o*lftg  to  Fnglnatra  Limited  on  the  piu*t 
of  better  buiXt  fiemws,   an^  tax  owln^-  to   th« 
01t$   shouXdi  l»«  aas«eaec)  agalnet  eucE   coXXeetod 
fr«B  tha  balanaa  of  tha  Xuad  etilx  on  deposit, 
vhleh  is  in  a^scaaa  of  446«000«0O, 

"sa  tharefora  raquaat  that  ywu  «|yprov« 
tl^a  above  maationad  warrant  for  pajfment  in 
fuXX  in  accortianca  with  tt^  court's  orcer. 
li-a  wiXi  tiQld'  Uifi  warrKfit  unt'.X  further  a<^vlea 
trtm.  yo««" 

Saetlon  933  of  tha  kavenua  anci  taxation  Coda,  basad  upon 
foraiar  S«etioa  S647  of  t&a   i'oXitlcaX  Code,  r«adat 

•Frop«rty  in  Xltleatlon  Ija  posaaasloii  of  a 
eo^nty  tre&sur«r»   court,   eovmty  eXerk,  or 
racalver  shalX  be  SLsstseaee   to   tj.a  officer 
in  jpoasaasioQ,  and  tha   taxes  aiaaXX  ba  paid 
undar  the  dIr«€;tlon  of  tha  aourt*** 

In  SaasoXo  v.  City  of  Los  Aia^alaa.   X76  Cai.  6&7,   St»,   in 
rafarrini:  to  anotii^r  jsatter  cone#r  t-     tha  lapoaltlon  of  tajtaa 
luular  former  aaction  ^47  of  tha  ..c&X  Coda,   tha  ^upp^am 

C«ert  said I 

*Sueh  mormj  or  pr^p^rtj  it  to  \m  asaaaaad  to 
tbm  officar  in  whoea  YJtnSts   It  la,   and  an  aa* 
aassttant  to  the  raal  or  uXti»ata  ownar  la 
zfcot  aiithorl  ««&•** 

■__        U>a  An^aXae  Y«   Los   /^ai^eXaa  ,Ci^^    '-  ~t.»r  Co.,   X57  C«»l,   6W, 
fie,   in  cMuaanliing  upon  tba   tarsis  o  aer  L-actior;  5647  of 

tha  PoXiticaX  Coda,   aajra^ 


**!«  MMdl  oi  the  o«,«eft  proTldxS  for  In  section 
3647  of  th«     olltlcal  Cod®  the  right  to  tax 
*wiMM7  Mid  property  in  lltisatldo*   dcMB  not 
4«p«iid  upon  the  owrtershlp  of  the  aioitey  or 

property,   nor  tiw  flnftl  r«8ialt  of  the  litl» 
ration,   though  the  altlaato  llftlillltg  of  U^e 

p&rtlea  stay  depewa^y.,  a»  ,Mt*«*n  tixemaelvce, 
1i>pon  proc&»alia^,«  had  aftt^r   the  ^iment  of  the 
tft3t.^   rUndcrscorlng  Wno). 

'tii»  t«»;«s  actessad  to  th«  of  floor  in  poaaeaalon  wera 
88a«««od  a^sinst  the  entire  fund;  and  in  equlta&Ie  >'21etrlbu* 
tlon  of  tbe  ta>  would  require  tliat  It  fall  pro  ret*  upon  all 
port lone  of   the  fund. 

In  the  abaenee  of  a  dater^natloa  a«  to  ultijsate  lia- 
bility for  ttee  tax  or  direction  by  the  court  ae  to  di«tribu*» 
tion  of   ti^e  tax   to  be  paic^  upon  tb^  eld  eubject  to  its 

or<3«r   (Section  &75,  Code  of  Civil  's) ,  you  ar©  accortt- 

ingly  atSvlaed  that  a  pro  rata  aluu»e  of  the  taxea  aaeesseS  against 
the  entire  fund  ahould  be   deduete>l  fro»  the  portion  o&id  t«  plaln« 
tiff  ]&ur»uftnt  to  the  oro«?r     ©r»r»lttiijg   lt«  withdrawal* 

P.espectfxilly  aubmitted, 

440>    J, 


City  At,,. 


¥ot  C-entroller. 


^^'^^F 


Washington,  D.  C. 
November  11,  1943, 

SUBJECT:  Right  of  San  Francisco  to  buy,  sell,  and 
Lease  Real  Property  and  Settle  Litigation 
(Treasure  Island  and  San  Francisco  Airport.) 


Gentlemen: 

The  query  has  been  asked  by  what  authority  the  City  and 
County  of  San  Prsmcisco  may  convey  Its  title  to  the  man-made  island 
In  San  Francisco  Bay,  commonly  referred  to  as  Treasxxre  Island,  to  the 
United  States.  The  further  question  has  been  asked  as  to  the  pov;ers 
of  the  Board  of  Supervisors  and  the  Public  Utilities  Commission  to 
compromise  and  settle  the  Eminent  Domain  proceedings,  filed  by  the 
Government  condemning  Treasure  Island,  and  the  right  to  enter  into  an 
extension  of  the  terms  of  an  existing  lease  of  the  San  Francisco  Air- 
port in  San  I<iateo  County. 

OPINION 

i         San  Francisco  acquired  title  to  Treasure  Island  by  act  of 
the  Legislature  of  California  (Deering's  General  Lav.'s,  Act  7100,  Stats, 
1933,  p.  2366,  amended  by  Stats,  1935,  p.  797),  The  grant  from  the 
state  was  for  the  purpose  of  using  these  submerged  lands,  later  re- 
claimed and  filled,  for  an  airport.  Thereafter  the  uses  of  the  lands 
granted  v.-©re  extended  for  exposition  purposes. 

The  lands  comprising  the  San  Francisco  Airport  in  San  i'iateo 
Covmty  were  purchased  by  and  now  owned  in  fee  by  the  City. 

The  right  of  the  City  to  own  and  deal  v/ith  real  property  is 
contained  in  the  Charter  of  San  Francisco,  Sec.  2  thereof,  which  reads 
in  part,  wherein  the  powers  of  the  City  are  defined: 

"purchase,  receive,  hold  and  enjoy,  sell,  lease 
and  convey  real  and  personal  property." 

Further,  that  the  City  and  Co^^nty  possesses  these  powers  is 
conferred  under  the  act  known  as  Act  8820,  Stats.  1901,  p.  27  (Cal.), 
and  as  amended.  Stats.  1929,  p.  1643;  Stats.  1931,  p.  362;  and  1 
Deering's  General  Laws  of  Cal.,  1937.   It  is  provided  in  Section/of 
that  Act,  viiich  confers  the  power  upon  a  county  to  purchase  real 
property  either  through  direct  purchase  or  the  issuance  of  bonds  and 
using  the  proceeds  thereof  for  the  purposes  of  acquiring  title  to 
lands  and  tendering  the  same  to  the  United  States,  that: 

"V/henever  the  Board  of  Supervisors  of  any  county 
or  legislative  body  of  any  municipal  corporation  ^;-  -;;•  -> 
shall  consider  it  desirable  or  expedient  to  tender  to  the 
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United  States,  for  the  use  of  the  War  Department  or 
customs  and  immigration  offices  or  the  Navy  Department, 
any  lands  within  this  state  whether  within  or  without 
any  such  county  or  municipal  corporation,  which  may  be 
determined  upon  by  the  said  Board  of  Supervisors  or 
legislative  body,  such  Board  of  Supervisors  or  legis- 
lative body  may  by  a  four-fifths  vote  acquire  and  pay 
for,  out  of  the  general  funds  such  lands  as  it  may  de- 
termine upon  and  may  improve  such  lands  or  improve  any 
lands  owned  or  held  by  such  county  cr  municipal  corp- 
oration or  may  convey  any  lands  owned  or  held  by  such 
co"unty  or  miinicipal  corporation  to  the  United  States 
for  the  use  of  the  V/ar  Department  or  the  Navy  Department 
thereof,  or  customs  and  limnlgratlon  offices  ->  •«•  4fro" 

Section  5  of  the  Act  provides  the  tenns  of  the  Act  shall 
apply  to  a  "city  and  county"  as  well  as  a  countyo  The  Act  then  goes 
on  to  provide  for  matters  that  have  no  bearing  on  the  query  asked* 

Additional  authority  for  San  Francisco  to  deal  with  Treasure 
Island  may  be  found  in  the  Act  of  the  California  Legislature  of  1943 
known  as  Assembly  Bill  943<,  The  laws  of  1943  are  not,  as  of  the  date 
of  this  opinion,  in  book  form. 

The  Public  Utilities  Commission,  Charter,  Seco  120,  consists 
of  five  members  and  its  duties  and  powers  are  defined  under  Sec.  121, 
which  reads  in  part: 

"The  public  utilities  commission  shall  have 
charge  of  the  construction,  management,  supervision, 
m.alntenance,  extension,  operation  and  control  of  all 
public  utilities  and  other  properties  used,  owned, 
acquired,  leased  or  constructed  by  the  City  and  County, 
including  airports,  for  the  purpose  of  suppljdng  any 
public  utility  service  to  the  City  and  County  and  its 
inhabitants,  to  territory  outside  the  limits  of  the  City 
and  Covuaty,  and  to  the  inhabitants  thereof. 

"The  commission  shall  locate  and  determine  the 
character  and  type  of  all  construction  and  additions, 
betterments  and  extensions  to  utilities  under  its  control, 
and  shall  determine  the  policj'"  for  such  construction  or 
the  making  of  such  additions,  betterments  and  extensions 
from  the  public  funds  londer  its  jurisdlctionj  -it   -ss-  -Jr." 

The  Board  of  Supervisors  is  the  legislative  body  of  the  City, 

Among  the  questions  is  the  apparent  conflict  between  Seco  123 
of  the  Charter  requiring  the  Board  of  Supervisors  to  submit  to  the 
Electors  ordinances  involving  the  lease  or  sale  of  any  utility  or  part 
thereof  and  Sec,  121  granting  full  management  and  control  of  all  public 
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utilities.  Including  airports,  to  the  Public  Utilities  Commission 
which  does  not  require  the  acts  of  the  Commission  to  be  submitted 
to  the  Slectorso 

The  conflict  between  the  sections  has  not  been  subject 
to  construction  by  any  court  of  record.  Uniformly,  this  office  has 
advised  all  departments  of  the  City,  since  January,  1932,  when  the 
Charter  became  effective,  that  See*  123  had  no  application  to 
municipally  ov/ned  utilities  where  the  Public  Utilities  Commission 
desired  to  expand  any  of  the  utilities,  such  as  the  Street  Railway 
System,  Hetch  Hetchy  Power  Division,  V/ater  Department  or  Airports, 
'xhe  construction  to  be  placed^  on  Sec.  123  is  that  where  a  privately 
owned  utility  such  as  a  gas,  electric,  telephone,  telegraph,  or 
rs.ilway  operating  company  desired  a  new  franchise,  or  modification 
of  an  old  franchise,  an  ordinance  granting  such  vrould,  before  becom- 
ing effective,  have  to  be  submitted  to  the  Electors.  This  con- 
struction of  the  section  must  be  the  only  proper  interpretation  as 
othervifise  Sec.  122  would  be  meaningless  and  the  pov/ers  therein 
granted  to  the  Public  Utilities  to  "have  charge  of  the  constniction, 
management,  supervision,  maintenance,  extension,  operation  and  con- 
trol" of  all  utilities  owned  by  the  City  specif^ically  designating 
airports  would  be  given  no  effect.  These  powers  under  the  Section 
apply  to  all  such  properties  "used,  ovmed,  acquired,  leased  or  con- 
structed by  the  City." 

The  City  throughout  the  years  since  1932  has  conducted  the 
administration  of  Its  utilities  on  the  basis  above  stated. 

Two  incidents  of  the  Utilities  Commission  and  the  Board  of 
Supervisors  so  conducting  the  City's  utility  business  are  known  to 
Navy  and  Army. 

Navy  is  aware  of  a  lease  entered  into  by  City  with  Pan- 
American  Airways  for  use,  by  that  company,  of  several  million 
dollars  in  value  of  hangars,  shop  and  an  administration  building 
situate  on  Treasure  Island.   That  lease  was  entered  into  by  reso- 
lution of  the  Utilities  Commission  and  ordinance  of  the  Board  of 
Supervisors  without  submitting  the  same  to  the  Electors. 

Army  nov/  has  the  uses  of  virtually  all  the  San  Francisco 
Airport  in  San  i.iateo  County.  This  lease  was  entered  into  by  virtue 
of  a  resolution  of  the  Public  Utilities  Commission. 

concerning  the  right  or  power  of  the  City  to  settle  the 
two  Eminent  Domain  proceedings  instituted  in  behalf  of  Navy,  one 
condemning  Treasure  Island  and  the  other  some  85  acres  of  land  at 
the  Airport  in  San  Iviateo  County,  your  attention  is  directed  to  that 
part  of  Sec.  26  of  the  Charter  v/hich  reads: 

"Except  as  otherwise  provided  in  this  Charter, 
he  (referring  to  the  City  Attorney)  shall  not  settle 
or  dismiss  any  litigation  for  or  against  the  city  and 


#4 


coionty,  unless,  upon  his  v/rltten  recommendation,  he 
is  ordered  so  to  do  by  ordinance." 

In  conclusion,  it  is  my  opinion  that  the  City  has  full 
authority  to  divest  itself  of  title  to  Treasure  Island,  execute 
whatever  agreements,  leases  or  modification  of  leases  necessary 
for  the  expansion  of  the  Airport  in  San  Mateo  County,  and  settle 
the  Eminent  Domain  actions  by: 

1,  Resolution  of  the  Public  Utilities 
Commission  requesting  Board  of  Super- 
visors to  enact  an  ordinance  direct- 
ing that  all  or  any  of  the  steps  be 
takeno 

2,  Ordinance  of  Supervisors  approving 
the  resolution  and  directing  the 
execution  of  all  necessary  documents 
by  members  of  the  Public  Utilities 
Commission,  Mayor  and  countersigned 

by  the  Clerk  of  the  Board  of  Super- 
visors. 

3»  My  recommendation  to  the  Board  that  the 
litigation  be  settled* 


Respectfully  submitted. 


JOHN  J.    O'TOOIE 
City  Attorney 


To: 


By        DION  R.  HQLPJ 

Deputy  City  Attorney 


Judge  Advocate  Departments  of  the  Army  and 
Navy,  Washington,  D.  C» 
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iMOvember   15   1943. 

SUBJECT:       Cfine«lIatloa  of     enslon  s^wraate  of 
Captala  Dunc«n  .^atheeon,   Deoaaaad. 

r«ar  £lri 

You  raquast  an  opinion  aB  to  the  procedure  to  be  followed 
In  eancellln.^  penaion  warrents  payable  to  tsptala  t-uacan  iiatLeson, 
deceased,  and  traneferrlr^ij-  funds  against  whlcii  they  were  drawn. 

The  pension  warrants,  totallinij,  422,878. 17,  were  received 
from  t  e  heirs  of  Captain  asatir.eson,  with  a  stateiaent  waiving  anj 
elalK  thereto  and  surrenuerlng  "aaid  warrants  or  iiemands  to  the  con- 
troller .  .  •  for  the  purpoise  of  cancelling  ths  eajKie.*'   On  November 
30,  1942,  the  Board  of  Superviftors  adopted  a  resolution  accepting  the 
action  of  Captain  Metheson,  and  expreaelng  the  appreciation  of  tiie 
people  of  fftn  Francisco  for  the  generosity  and  xinselflahneeis  of  his 
heirs  in  surrendering  said  warrants  in  carrying  out  the  *iahes  of  Cap- 
tain Matheson. 

Part  of  the  warrants  had  been  endorsed  "Acceptance  and 

payaeut  forever  waived.   POi^-Ciifci  -MAiiiESOl!-.'' 

oPi|aoN. 

Though  Captain  Matheson' s  heirs  have  eurrendered  the  war- 
rants for  cancellation,  there  is  a  possibility  that  the  amount  fehich 
they  represent  might  be  liable  for  Income  and  Ih^ierltance  tastes. 

Authority  for  cancellation  is,  however,  found  in  Political 
Code  under  Section  409&,  as  amended  by  statutes  1941,  chapter  2C8, 
oage  1278,  .'.ection  1,  effective  fi^ai?  3»  1941,  which  permits  cancel- 
lation of  ancaehed  warrants  two  ^ears  from  date  of  issue.   Many  au- 
thorities hold  similar  statutes  applicable  to  past  transactions  if  a 
'^reasonable  tiuse"  after  the  effective  date  is  allowed  for  ti.e  exer- 
cise of  rii^  hte  limited  by  statute;  but  you  sre  advised  to  follow 
the  rivore  conservative  rule  of  Fatate  of  VvhltlCj;^,  110  Cal.  App.  399, 
294  Pac.  502,  which  held  that  ihe  whole  periot^  contemplated  by  a  new 
law  aniet  elapse  In  order  to  bar  a  cause  of  action  which  accrued  prior 
to  the  amendment. 

It  follows  that  uinder  the  authority  of  Political  Code,  sec- 
tion 4095,  all  warrants  Iseued  prior  to  Hay  3,  1941,  may  be  cancelled 
May  3,  1945;  and  warrants  issued  subsequent  to  i^ay  3,  1941,  ^a;y  be 
oaneelledi  tw>o  ears  from  date  of  issue. 

'Jpon  cancellation,  the  funds  against  which  the  warrants 
were  drawn  should  be  held  In  reserve  for  a  x>erlou  sufficiently  lon<i 
to  protect  the  City  against  contingent  claims  of  income  or  inricritance 

taxes. 


T  r 
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filth  respcet  to  lnco;a«  tax  claims«  Section  £75  of  the  Hevenuo 
Act   (6   i,   t.    A.,   Title  26,   ;>eetlon  275)   reads: 

"Kxcepfc  ae  provided  in  Section  276  - 

^^)       9$3^^.)-  ^^^.^.?*       '^^*  ai&ouAt  of  Incotne  taxet 
imposed  by^thieiitiiB'^ Chapter)  shall  be  sieseased 
wltMn  thi'ce  yeaxE   axtter   th«  rctTuru  wag   tiled,    and 
no  proeaedirig  in  court  without  assesameat  for  tx'ie 
coil«ctlur»  of  &ueh  taxes  snail  b«  )»«g«a  ti,tzer   titie  ex- 
piration of   f'ttch  wer'c5d, 

^ ^  J       tHequest  for  prompt  aeaee smeat . 
In  tJae   cas©     i'  incoBle   re c<? ivied  durlr^    Li:e   lifetime 
Of  a  (tecadeai  or  b^  his  estelQ  durixig  Uie  period 
of  ad»iui£tr«tZon,    .    .    .    lh«  tax  {U::aall  c-e  £.s8«i&&ed, 
and  any  p?  "    v^  ir*  court  witliot  esssent  for 

the   caHe>  ^uch  tax.  shall   •.  ^tuu  v^iU.Iu 

ei/iii;teen  moiitbs  after  writ  ten  re<juest   tiiereior 
(filed  after   the  retvria  la  i?ia4« )  bj   tbe  executor, 
adijiii'iistrator  or  othei    fiduciary  r^^jrefienting  U>e 
estate  of  such  decedent   .    •    •  but  aot  lifter  tiie  ex- 
piration of  three  years  after  the  retura  *a8  filed  •    • 

<c)       i^««ij?J^  irosa  ^roas  inpc^ae. 
If  tiie  taxpajer~(jusits  fror.  gro*&  IntiORie  «n  Awouiit 
proparly  includible  therein  which  is  in  excess  of 
tventy-iive  per  cent  wa  of  the  amount  of  ig^mm  tne«tae 
stated  In  the  return,    tiite   tsu^  mry  be  assessed  or  a 
proce«dliis.^  in  court  for  ti.e  collection  of  such  t-ax 
tmj  i.a   ie^un  v<iti)out  assessment  at  any  tiiSis  within 
five  7ears  after  the  return  «&e  filed." 

|l7.ceptiohs   to  these  periods  of  notation  upon  assaasment 
and  coliectiou  are  set  forth  in  Evectioa  276  of   the  Reveau©  Act, 
vhich  reads,   in  part,   aa   ioliows: 

"^•^       f  ^1&<^,  .'^Q^^l'jj^^  :3y  BO. Return.      In  the  case 
of  8  false  or  fraudulent,  retura  with  intent  to  evade 
tax  or  of  ft  failure   to  file  a  retura,   the   tax  may  Ve 
assessed,   or  a  proceeding  in  court  for  the   collection 
of  such  tax  may   oe   oegun.  without  assessaent,    at   say 
time. 

(b)  i.feivcr   .    •    • 

(c)  Collection  after  asses&faant.     iShare  tl-is  aa« 
sessffi&nt  of'^any  Tnooie~tax  lapoaed  fey  this  Title 
(Chttpter)  has  heen  t&ade  within  the  period  of  limitailcn 
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properly  pplieabl«  thereto,  auch  tax  mtkj   b« 
collected  by  distraint  or  by  r  proceeding  in 
eourt«  but  only  11'  begun  (1)  within  six  yoera 
•Xter  the  Assessiaent  ot   tl^e  tax,  or  **  •  •  • 

Heirs,  legateea,  devisees  and  cletributees  are  included 
within  the  tera  ** transferee**,  a»  used  In  section  311  of  the  Bevenue 
A^t  w  .ieh,  generally  speaking,  extends  the  period  of  li^altation  one 
year  alter  ti^e  expiration  of  the  period  of  liiaitation  agalast  the 
taxpayer. 

With  respect  to  federal  estate  tax.  Section  822  of  the 
f^evenue  Act  (6  i,   C*  A.,  Title  26,   section  42ii2  6  I,  C*  1.  Suppl. 
Title  26,  Sactlon  822 j  26  U.&.C,A«  iec,  874),  provides s 

**  ( a )       TiiTte  of   Payaient. 

(1)  general  Kule .   The  tax  Ijtposed  by 
tfaia  chapter  si^iall  'he   due  and  payable  fifteen 
months  after  the  decedent's  death.** 

section  874  (e  i .C.A.,  Title  26,  section  474j  6  I  .C.A. 
Title  26,  Section  074)  reads* 

"(a)    general  >iule.   L>cept  as  provided  in  »ub» 
section  (b),  the  amount  of  th«  estate  taxes  ixa- 
posed  by  this  sub*chapter  shall  ba  assessed  with- 
in three  years  after  the  return  tms  filed,  and 
no  proceeding  in  court  without  assessiaent  for  the 
collection  of  such  taxes  shall  be  b«g;un  alter  the 
expiration  of  three  years  after  the  return  was 
filed. 

(b)    Exceptions  *  .  . 

(1)    False  fieturn  or  no   Return.   In  the  case  of 
a  lalee  or  irauuuient  returnr"wlfcli  intent  to  evade 
tax  or  of  a  failure  to  file  a  return,  thei   tax  may 
be  assessed,  or  a  proceeding  in  court  for  the  col- 
lection of  such  tax  Bjay  be  be^un  without  assess- 
ment, at  any  tloi*. 

(2)  Collection  after  asgessirent.* .. 
Where  the  assessment 'oF  any  tax  Ikposed  by  this 
sub-chapter  has  been  ma ;e  ...  within  the  statu- 
tory period  of  limitation  properly  applicable 
tJr>ereto,  such  tax  may  be  collected  by  distraint 
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or  by  ft  proceeding  in  court  .  •  •  but  only 
if  begun 

(1)  within  atx   years  after  the  Aeseesiaeat 
of  the  tax,  or    " 


•  •  • 


%ith  reference  to  ^<t«.te  Tncome  Tajc,  section  28  of  the 
Pereonel  Incoine  lax  act  of  1^55,  &8  emended  ( Tiering' e  Oenerel 
Lews,  Act  3494}  provides: 

"The  comniasioner  may,  at  any  tise,  briiii; 
an  action  in  a  court  of  competent  juriadictlon, 
in  the  name  of  the  people  of  the  State  of  Cali- 
fornia, to  recover  the  amount  of  any  tajiee, 
penalties  and  interest  due  uncer  thie  Act  .  •" 

ivith  r^t^rmncB   to       Inheritance  ^ax,  lection  18  of 
the  Inheritance  Tex  Act  of  -  — ,  as  amended  (leering* a  (general 
L«w»,  Act  9495),  provides! 

"(Orders,  decrees  and  Judgments  fijcing  tax 
or  determining  th»t  no  tax  is  due,  itientioned  in 
this  Act,  shall  have  the  force  and  effect  of 
jttd|£nents  in  civil  actioas...  Ihe  State  Con- 
troller may,  at  any  time,  after  two  ^ears  from 
the  date  of  decedent's  death,  have  a  writ  of 
execution  Issued  ior  the  enlorcement  of  said 
Judi^ment..,.," 

Without  additional  information,  it  le,  of  course,  iia- 
possible  to  advise  you  which  of  the  above  quoted  provisions 
are  applicable  in  the  instant  case.   If  additional  information 
is  obtained  and  you  desiz^e  further  advice  in  tl  e  amtter,  I  shall 
be  most  nappy  to  respond  to  an^y  request  therefor  which  you  may 
make.    In  the  meantime,  should  you  desire  to  have  it  definitely 
determined  whether  or  not  these  funds  are  subject  to  inco»?e  or 
inheritance  tax,  it  is  a  ver;  easy  ibatter  to  obtain  a  ruliog  irosa 
the  departments  interested  in  the  question. 

Kespectfully  submitted, 

juo,   J.  :■'  ^  -  

City  Att  .    ,  . 
Tot  Controller. 
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November  18,  1943, 


SUBJECT:   In  Re,  Persona  holding  Wholesale 
Permit  for  the  :-al6  of  Poultry, 
Selling  at  Retail. 


Dear  Sir: 

I  have  your  letter  under  date  of  MoveiTiber  17th 
reading  as  follows: 

"Will  you  please  £]ive  me  a  ruling  on  the  following 
inquiry,  Kiade  by  Dr,  J.  C.  Geiger,  Director  of  Public 
Health: 

"»Mr.  Louis  Sicca,  representing  the  Retail 
Poultry  and  Pish  I;ealers  Association,  and 
committee  have  directed  the  attention  of  this 
l;epartment  to  tne  fact  that  all  of  the  whole- 
sale poultry  houses  intend  to  enga^je  in  retail 
business  during  the  holiday  season.    They 
have  voiced  strenuous  protests  against  this 
procedure. 

"'May 'I  have  a  ruling  on  Article  13,  Chapter  5, 
Sections  775  to  801  of  the  i»iunicipal  Code  entitled 
"Poultry  and  Poultry  Dealers".   Section  788  enxomer- 
ates  the  various  classes  of  permit.    If  an  estab- 
lishment is  operating  with  a  Class  "A"  permit  has 
this  Ijepartmant  any  authority  to  prevent  that 
establisinnont  from  engaging  in  retail  business?'" 


OPH'IION 


The  sale  and  processing;  of  poultry  in  San  Francisco 
is  regulated  by  Sections  775  to  801  of  the  •"iunicipal  Code, 
Section  775  contains  the  definitions  of  the  various  terras 
used  in  the  subsequent  sections.    It  defines  "wholesaler" 
as  one  who  is  selling  or  delivering,  or  offering  for  sale  or 
delivery,  poultry  for  the  purpose  of  re-sale;   and  it  then 
defines  retail  dealer  as  one  selling  or  delivering,  or  offer- 
ing for  sale  or  delivery,  poultry  for  profit  to  the  ultimate 
consumer. 

There  is  nothing  in  the  ordinance  that  specifically 


-2- 


prevents  a  wholesaler  from  selling  at  retail  end  I  doubt  very 
much,  if  such  provision  were  in  the  ordinance,  that  it  would 
be  valid.   Your  attention,  however,  is  directed  to  Section 
788  of  the  cr  di nance  which  fixes  the  various  license  fees  to 
be  paid  to  the  Tax  Collector  for  the  privilege  of  selling  and 
dealing  in  poultry. 

You  will  note  that  Class  A  and  Glass  B  are  for  whole- 
sale permits  and  tao  only  difference  between  them  is  that  a 
Class  A  permit  allows  the  holder  thereof  to  kill  and  dress 
poultry  while  the  Class  b   does  not  permit  the  kill  in,;  but  per- 
mits the  selling.   Class  C  is  the  retail  permit  to  kill, 
dress,  sell  and  deliver  poultry.    Class  D  is  the  retail 
permit  which  permits  the  holoer  thereof  to  sell  and  deliver 
dressed  poultry.   Note  tliat  the  holder  of  this  permit  is  not 
permitted  to  kill. 

The  first  three  classes  each  pay  a  license  of  ff95.00 
per  year  and  the  fourth,  to-wlt.  Class  D  dealer,  pays  a  license 
of  |il3.00  per  year.    It  appears  to  me  that  if  a  wholesale 
dealer  holds  a  Class  A  p:3rmit  to  kill,  dress  and  sell  poultry, 
or  a  Class  B  permit  to  sell  and  deliver  poultry,  he  should,  by 
the  payment  of  the  additional  fl3.00  per  year,  be  given  a  permit 
to  sell  at  retail  because  he  already  has  pei-nnission  to  kill  and 
sell, 

I  am  of  the  opinion  that  the  additional  '|;13.00  should 
be  paid  £ac    the  reason  that  there  are  certain  inspections  of 
the  premises  of  retail  dealers  as  well  as  the  handlin^^  of  the 
poultry  which  require  additional  inspection  by  the  Department 
of  Public  Health  as  well  as  the  Department  of W  eights  and 
Measures  and  therefore,  before  a  wholesale  dealer  can  engage 
in  the  sale  of  poultry  at  retail^  the  additional  ^13,00  will 
have  to  be  paid  and  the  retail  permit  Issued  to  him. 

Please  bear  in  mind  that  when  this  permit  is  issued 
the  wholesaler  will  be  bound  by  all  the  regulations  which 
apply  to  the  retail  dealer  and  must  abide  by  them. 

Respectfully  submitted, 
CH'Y  ATTORWLY 


To  - 

Chief  Administrative  Officer 

Copies  to  - 

Director  of  Public  Health 

Sealer  of    tVeliihts  and  Measures 

Tax  Collector 
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Hovember  25,  1943, 


SUBJECT:  (Supplement  to  Opinion  of  November  11,  1943) 
He:  Hi  ht  of  San  P'rancisco  to  buy,  sell,  and 
lease  real  property  and  settle  llti^-ation 
(Treasure  Island  and  San  Francisco  Airport)* 


As  there  is  still  some  question  as  to  the  proper 
construction  to  be  given  Section  123  of  the  Charter  of  San 
trancisco,  permit  me  to  amplify  my  opinion  of  November  11, 
1943, 

Section  121  of  the  Charter  gives  the  Public 
Utilities  Conaaission  full  powers  over  public  utilities  owned 
by  the  City,  ^.ranting  it  charge  of  the  construction,  manage- 
ment, supervision,  maintenance,  extension,  operation  and 
control  of  all  utilities,  including  airports  which  are 
specifically  in  the  Section* 

Sec,  123  of  the  Charter  requires  that  the  Board  of 
Supervisors  may  not  lease  or  sell  a  City-owned  utility  or 
part  thereof  by  ordinance  until  the  ordinance  has  been  refer- 
red to  a  vote  of  the  Electors. 

This  office  has  reasoned  since  the  present  Charter 
went  into  effect,  in  1932,  that  to  reconcile  the  sections  end 
give  effect  to  each,  that  it  was  the  intention  of  the  framers 
of  the  Charter  to  prevent  an  improvement  board  of  supervisors 
from  entering  into  a  lease  or  sale  of  the  city's  utilities  to 
a  privately-owned  competing  utility  company  or  to  divest  the 
city  of  its  own  utilities  to  any  private  person,  firm  or 
corporation  for  isin* 

The  expressed  intention  of  the  city  to  own  public 
utilities  is  contained  in  the  Sec.  119  of  the  Charter,  which 
reads,  in  part,  "it  is  the  declared  purpose  and  intention  of 
the  people  of  the  City  and  County  «  <-  ^"-  that  public  utilities 
shall  be  gradually  acquired  and  ultiaaately  owned  by  the  City 
and  County," 

The  freeholders  who  formed  the  Charter  apparently 
wanted  to,  and  properly  so,  prevent  the  Board  of  Supervisors 
from  relinquishing  any  utility  acquired. 

The  Courts  look  upon  the  interpretation  of  a  statute, 
to  which  dignity  a  Charter  attains,  as  under  the  Calif orxiia 
Constitution  a  charter  of  a  city  must  be  ratified  by  the  State 
Legislature,  how  the  officer,  board  or  commission  entrusted  to 
operate  xinder  the  Statute  has  construed  it* 


No  Court  in  California  or  elsewhere  has  been  celled 
upon  to  reconcile  Sec.  121  end  123  of  the  charter.  Hence  the 
manner  and  methods  adopted  by  San  Francis co  in  the  conduct  of 
its  Municipal  Rialway,  Power  Department,  Water  Distribution 
System  and  Airports  (all  of  which  properties  have  an  approxi- 
mate value  of  f200,000,000)  should  not  only  be  persuasive,  but 
conclusive* 

As  indicative  of  the  way  San  Francisco  conducts  its 
utilities  and  how  S; c,121  was  regarded  as  superseding  Sec,  123 
in  my  opinion  of  November  11,  your  attention  was  directed  to  a 
lease  by  the  City  with  Pan-American  Airways  of  a  portion  of  ths 
Treasure  Island  Airport  and  Army's  lesse  of  the  San  Francisco 
Airport  in  San  i*ateo  County,   in  addition  to  these.  Navy  had  a 
lease  on  all  Treasure  Island  and  made  improvements  under  the 
lease  of  about  ^500,000,  lands  and  improveinents  of  the  San 
Hateo  Couiity  Airport  were  leased  to  United  Airlines,  which 
corporation  expended  and  will  spend  in  improvements  to  date  an 
excess  of  $1,000,000  and  an  undetermined  amoiint  In  the  future 
construction  now  under  way  or  to  begin  in  a  matter  of  weeks; 
T.W.A.,  an  airline  transport  corporation,  has  leased  a  part  of 
the  Administration  Building  at  the  San  ^'ateo  Airport  and  other 
facilities;  the  Vs&ter  Department  leases  approximately  30,000 
acres  of  land,  constituting  part  of  this  utility  to  about  150 
lessors;  the  Power  Division  has  in  effect  leased  to  Defens* 
Plant  Corporation  all  of  the  electric  energy  generated  at 
$2,400,000  per  year;   the  ftater  Department  in  effect  leases 
miles  of  pipelines  to  neighboring  cities  and  under  the  ar-range- 
ments,  amortlBc  the  cost  of  the  pipelines  by  rates  charged  for 
water  furnished  and  many  other  instances,  some  Involving  large 
amounts;  others  small,  and  all  the  leases  were  entered  into 
throu^  the  Public  Utilities  Commission  and  the  Board  of  Super- 
visors without  reference  to  the  Electors, 

The  Chief  Counsel  as  well  as  Celifornia  Counsel  for 
all  the  corporations  with  whom  the  City  has  dealt,  have  approved 
the  procedure  above  stated. 

Added  authority  for  the  City  to  even  purchase  and 
improve  lands  and  rive  them  to  the  Army  is  contained  in  Act 
8820,  Deering  General  i^aws  1937  (Cal.),  as  amended,  which  Act 
is  set  out  in  my  previous  opinion.   That  Act  grants  the  right 
to  convey  which,  as  a  matter  of  course.  Includes  the  lesser 
rifc-ht  to  lease. 

To  place  a  narrow  construction  on  Sec.  123  and  in 
effect  make  an  -rgument,  reductio  ad  absurdum,  it  would  neces- 
sitate the  City  submitting  to  the  Electors  each  year  its  desire 
to  enter  into  150  leases  for  its  30,000  acres  of  lliater  Depart- 
ment land,  each  lease  for  approval  of  the  Electors.   Obviously, 
the  utility  could  not  function  under  such  practice. 


Army  is,  under  an  agreement,  proposing  to  improve 
an  existing  runway  at  the  San  Mateo  County  Airport,  all  designed 
for  the  defense  of  the  i*ation  and  required  immediately.   It  is 
particularly  useful  in  protecting  San  Francisco,  its  people  and 
their  property.  This  City  is  on  a  peninsular  Jutting  into  the 
Pacific  Ocean  where  the  war  activities  are  necessarily  inten- 
sified.  The  improvement  is  needed  now,  not  after  an  election 
is  called,  held  and  canvassed. 

Added  authority  for  San  Francisco  to  legally  complete 
the  pending  transaction  with  kj^j   is  granted  in  its  ritjit  to 
compromise  litigation  as  under  Sec.  26  of  the  Charter  the  City 
Attorney  may  settle  litigation  on  his  recommendation,  coupled 
with  an  ordinance  of  the  Board  of  Supervisors  so  to  do.  The 
City  has  this  recommendation  of  the  City  Attorney  by  views 
expressed  herein  and  in  the  opinion  of  November  11,  and  will 
have  the  cr  dinance  of  the  Board  of  Supervisors  authorizing  the 
settlement  of  the  Treasure  Island  action  and  the  suit  to  con- 
demn land  at  the  San  Mateo  Airport  and  the  terms  of  Army's 
lease  will  be  one  of  the  considerations  to  effect  the  settle- 
ments* 

I  therefore  again  respectfully  state  that  the  proced- 
ure proposed  is  in  conformity  with  the  Charter,  State  law 
and  the  City's  long  established  sethod  of  transacting  business. 

Respectfully  submitted, 
John  J.  O'Toole 
City  Attorney 

By   DION  R.  Hop 

Deputy  City  Attorney 


TO:   Judge  Advocate's  Department,  Army, 
Washington,  D.  C# 
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December  1,  1943, 


SUBJtCT:   In  Re,  Re-Standardlzatlon 

of  Salaries  to  becoirie  effective 
July  1,  1944. 

Dear  Sirs: 

I  am  In  receipt  of  your  letter  reading  as  follows i 

"The  charter  amend^ment  to  section  151  of  the 
charter  covering  standardization  of  co;npensatloixs 
states: 

"»Not  later  than  January  15,  1944  and  every  five 
years  thereafter  and  more  often  if  in  the  judcmant  of 
the  civil  aei'vice  commission  or  the  hoard  of  super- 
visors economic  conditions  iiave  cirianoed  to  the  extent 
that  revision  of  exlstin^^  schedules  may  be  warranted 
in  order  to  reflect  current  prevailing  cai  dltlons, 
the  civil  service  commission  siiall  prepare  and  submit 
to  the  board  of  supervisors  a  schedule  of  compensations 
as  in  this  section  provided, • 

"A  schedule  of  compensations  was  sent  to  the 
Board  of  Supervisors  in  February  of  this  year  in  accord- 
ance with  the  salary  standardization  provisions  of  the 
charter,   'The  question  has  arisen  as  to  whether  or  not 
we  have  complied  with  the  time  limit  referred  to  above 
by  submitting  the  schedule  of  coiapensations  in  February, 
1943. 

"^111  you  please  inform  us  whether  or  not  the 
salary  standardization  survey  now  boing  conducted  by 
the  Civil  Service  Commission  must  be  completed  and  the 
schedules  of  compensations  sent  to  the  Board  of  Super- 
visors prior  to  January  15,  1944," 
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8«etl«a  151  or  Uia  CcMrtmr  as   aaer^dad  Icvasber  3,    1942, 
eontaixiB   tLe   prorlsioi^qTiotad  In  jopxr  letter  sbcTe   set  fcrth^ 
A  reading  of  tela  pTOTxaioEi  aiiava   tbet  it  vaa  iMadatorj  iijion  tbs 
ClTll  Sarrlca  CoHBdaalon  to  aaika  ita  report  on  tba  stradcrilMi- 
tioc  of  aalarles   xiot   latar   tbxn  Jaztoarj  15,   1944.        It  appaara 
firoB  your  letter  toat  jour  P   i  T  ■  ii  1  n    did  net   take   z'zjd  full 
tlaa  allovad  bj  tba  aaacdBant  to  aaxe  tba  a taadarcl nation  bat 
atLbaitted  to  the  Board  of  ^opax^isora   In  ^ebruarj,   1943,    a 
aehadule  of  eoH|>ana*tlona  aa  proridad  for  In  Seetloei  151  of 
tna  Cr^rter.        Baring  dona  thla  tea  re  la  so  abacluta  obli^tloa 
an  your  CoaadLsaion  to  subxlt  aixy  ot^r  aebadule   of  eciapanaatiosa 
vnlesa,    in  the  oplnloc  of  trie  Ciril  Serrlea  frmtiealnn  or  In 
tte   opinion  of  t-9  -coard  of  ^aperrlsora,   aoaaaad.e  ccDditLotm 
hare   eb&nged  to  tiJt   extant  tr^t  a  rariaien  of  ezlatL:^ 
■ay  be  varranted. 


I  uiMierstand  that  your  CoHHlaalon  la  aov  of  ttaa  opini— 
th&z  econoBle  eondltlona  baiTa  ebangad  «ad  tiiat  joa  mrm  ia  tba 
Kid5t   of  preparing  a  aoar  aabtadola  of  coapaaaatleiM,       fhla 
achedule   is  not   goTemed  tj   the  Jiamary  15,   1S44  llsits-ticn  far 
the  reaaon  tCAt  tea  acfaadule  v-lcfa.  la  gOTaraad  by  aald  llaitatlcB 
baa  already  bo^  aiibHltt«d  to  taa  Bo«ird  of  Soparrlaora  aid  acted 
upon.  If  txie   BCiaadala   on  arLLcii  you  are  noa  working  la   to 

baeoM  effeetlTe   on  Jiilj  la t  of   tba  eoadLng  fiscal  year,    it  vUl 
bare   to  be  preaentad  to  tba  ^oard  of  Svparriaars  In  tlaa  to  b« 
dicposed  of  not  later  tcan  April  1,    1944.        Hsla,   in  mj  opIwioM, 
ia  zz.e   only  llaitatioa  which  will   --'--   wO  yo^ir  sea  adiadnla  and 
If  it   ia  not  acted  upon  by  tba  3oi  :   S-perrlacra  by  April  lat 

it  will  not  becoHS  effeetiTe  until   w;:ls  fiscal  year  lv45»1946. 


CITY  A 


to  - 

CiTil  Serrlce 


December  6,  1943« 


SUBJECT;   In  re  -  Right  of  City  to 

Hold  Corporate  Stock. 


Dear  Sin 


I  am  in  receipt  of  yo\ap  letter  reading  aa  follov/s: 


"As  at  June  30,  1943  shares  of  coip orate  stock 
of  an  aggregate  book  value  of  $194,876,35,  owned  by  the 
City  and  County  of  San  Francisco,  were  held  in  custody 
by  the  Treasurer. 

"Your  attention  is  directed  to  Article  IV,  Sec. 
31  of  the  Constitution  of  the  State  of  California,  quoted 
in  part  as  follows; 

'The  legislature  ....  shall  not  Mve 
power  to  authorize  the  state,  or  any  political 
subdivision  thereof,  to  subscribe  for  stock  or 
to  become  a  stockholder  in  any  corporation  what- 


ever • 


... 


"The  corporate   stock  in  the   custody  of  the  Treas- 
urer is  as  follows: 


Puhrman  Bequest  P\ind       $133,862.10 


Strybing  Bequest  B^ind         60,920.00 


Brunettl  Bequest 


94.25 


Stock  certificates 
in  the  name  of  the 
City  and  County  of 
San  Francisco 

Stock  certificates 
in  the  name  of  the 
Park  Commission 

Stock  certificates 


"Yotir  opinion  is  respectfully  requested  as  follov/s: 

"In  view  of  this  constitutional  provision,  should 
the  City  dispose  of  these  stocks?" 
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OPINION 


In  your  letter  you  correctly  quote  the  pertinent  portion  of 
Section  31  of  Article  IV  of  the  Constitution,  and  the  only  question 
Is:  Does  It  apply  to  San  Francisco? 

It  is  to  be  noted  that  there  is  nothing  In  the  section  which 
prevents  the  City  from  subscribing  for,  or  becoming  the  owner  of 
corporate  stock.  The  constitutional  provision  merely  prevents  the 
Legislature  from  passing  laws  authorizing  the  City  from  so  doing,  and, 
therefore,  leaves  the  way  open  for  any  city  whose  municipal  affairs 
are  free  from  State  legislative  control  to  do  as  Its  charter  provides. 

The  prohibition  contained  In  the  section  does  not  apply  to 
chartered  cities. 

See  LOS  AWGEIES  GAS  &  ELECTRIC  CORPORATION  v,  LOS  ANGELES, 
188  Cal.  307.  In  this  case  the  Sup3?eme  Court  saldj 

"As  already  stated,  appellant  contends  that  the 
contract  violates  section  31  of  article  IV  of  the  con- 
stitution, prohibiting  the  legislature  from  giving  or 
lending,  or  authorizing  »th0  giving  or  lending  of  tha 
credit  of  the  state,  or  of  any  county,  city  and  county, 
city,  township,  or  other  political  corporation  or  sub- 
division of  the  state  now  existing,  or  that  may  be  here- 
after established,  in  aid  of  or  to  any  perao  n,  associa- 
tion or  corporation,  whether  m-onicipal  or  otherwise,  or 
to  pledge  the  credit  thereof  in  any  manner  whatever,  for 
the  payment  of  the  liabilities  of  any  individual,  asso- 
ciation, municipal  or  other  corporation  Tfrimtever,  nor 
shall  it  have  power  to  make  any  gift,  or  authorize 
the  making  of  any  gift,  of  any  public  money  or  thing  of 
value  to  any  individual,  municipal  or  other  cojrporatlon 
whatever,  .  •  •* 

"This  provision  of  the  constitution  is  in  the 
article  regulating  the  powers  of  the  legislative  de- 
partment of  the  state  government  and  is  a  limitation 
upon  the  power  of  the  atats  legislature.  The  powers  of 
the  city  of  Los  Angeles  are  not  derived  from  the  legis- 
lature, but  from  a  freeholders'  charter  directly  pro- 
vided for  by  the  constitution.  That  is  to  say,  the 
people  of  the  state  through  the  constitution  authorize 
the  people  of  the  city  to  regulate  its  affairs  by  a 
charter  to  bo  framed  by  a  board  of  freeholders  and 
voted  upon  by  the  people  of  the  city  and  approved  by 
a  resolution  of  the  legislature.   Section  31  of  article 
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IV  has  no  application  to  a  city  charter.  It  is  express- 
ly provided  by  the  constitution,  article  XI,  section  6, 
that  the  city  in  its  charter  may  make  and  enforce  all 
laws  and  regulations  In  respect  to  municipal  affairs, 
subject  only  to  the  restrictions  and  limitations  pro- 
vided in  their  several  charters,  and  in  respect  to 
other  matters  they  shall  he  subject  to  and  controlled 
by  general  laws«" 


Also  in  SMITH  v.  CITY  OF  GIEHTDAIB,  1  Gal.  App,  (2)  463,  the 
court  said? 

"It  is  vrell  settled  in  California  that  since  the 
amendment  in  1914  of  Section  6  of  Article  XI  of  the 
Constitution  giving  the  right  to  chartered  cities  to 
control  their  municipal  affairs,  the  charter  of  a 
city  availing  itself  of  that  right  is  the  supreme 
law  of  the  city  on  its  m^lnicipal  affairs,"  (Citing 
Los  Angeles  G.  &  E,  Corp.  v«  Los  Angeles,  and  other 
oases* } 

Therefore,  we  must  look  to  our  charter  for  power  in  the 
premises. 

In  defining  the  powers  of  the  City  we  find  the  following 
provision* 

"li-  -s;-  ■«■  may,  subject  to  the  restrictions  con- 
tained in  this  charter,  purchase,  receive,  hold  and 
enjoy,  sell,  lease  and  convey  real  and  personal  proj)- 
erty;  receive  bequests,  gifts  and  donations  of  all 


kinds  of  property 
charitable  or  oth* 


in  fee  simple,  or  in  trust  f'or 


er  purposes;  -Jr  -.t   *• 


fi 


In  Section  19  in  defining  the  duties  of  boards  and  com- 
missions, we  find  the  following: 

"The  board  of  supervisors  and  each  board  and 
commission  appointed  by  the  mayor,  or  otherwise  pro- 
vided by  this  charter,  shall  have  powers  and  duties 
as  follows:  -j:-  ^j  •»•." 

"(d)  To  receive,  on  behalf  of  the  city  and 
county,  gifts,  devises  and  bequests  for  any  purpose 
connected  with  or  incidental  to  the  department  or 
affairs  placed  in  its  charge,  and  to  administer,  ex- 
ecute and  perform  the  terms  and  conditions  of  trusts 
or  any  gift,  devise  or  bequest  which  may  be  accepted 
by  vote  of  the  people  or  by  the  board  of  supervisors 
***•}{■♦" 
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It  therefore  appears  that  according  to  the  two  California 
cases  above  cited  there  was  ample  power  to  accept  the  properties 
mentioned  in  your  letter  and  to  hold  and  administer  theru. 

Before  closing  it  may  be  well  to  give  a  moment's  consid- 
eration to  the  reason  for  the  constitutional  prohibition.  This 
particular  provision  was  written  into  Section  31,  Article  IV,  in 
1922 ♦  Prior  to  that  time  the  prohibition  did  not  exist.  During 
the  early  history  of  California  there  were  many  instances  where  the 
State  legislature,  by  special  statute,  authorized  both  counties  and 
muni cipallt lea  to  subscribe  for  stock  in,  or  make  contributions  to, 
railroad  enterprises, upon  the  ground  tliat  the  construction  and  oper- 
ation of  the  railroad  would  be  beneficial  to  their  particular  com- 
munity. Those  contributions  did  not  always  work  out  to  the  financial 
benefit  of  the  county  or  the  city.  Sometimes  the  county  or  the  city 
was  held  liable  on  a  stookliolder's  liability,  hence  the  reason  for 
the  constitutional  prohiijitlon  adopted  in  1922  -  thereby  leaving  the 
matter  of  such  invesfcraents  up  to  the  organic  law  of  the  particular 
municipality.  The  stockholders'  liability  provision  of  the  Con- 
stitution was  repealed  by  vote  of  the  people  on  November  4,  1930. 
So,  if  we  want  to  give  consideration  for  the  reason  of  the  pro- 
hibition, all  we  can  say  is  that  tiio  neeesaity  for  it  no  longer  ex- 
ists* 

You  are  therefore  advised  tliat  in  my  opinion  there  la  no 
necessity  for  the  City  disposing  of  tiie  securities  mentioned  in 
your  letter* 

This  does  not  mean,  however,  tlmt  the  City  1ms  not  the 
power  to  dispose  of  said  securities  at  any  time  it  sees  fit  to  do 
ao« 


Respectfully  submitted. 


CITY  ATTCRiffiY 
Controller 
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December  7  1943 


SUBJE^CT:   In  re  power  of  a  municipality  to 
limit  use  of  public  parks  for 
meetings. 

May  a  municipality  set  aside  certain 
parks  for  meeting  places  and  forbid 
the  holding  of  meetings  in  other 
parks : 

Gentleifien: 

I  am  in  receipt  of  your  communication  wherein  you  ask  that  I 
advise  you  on  the  above  captioned  matter, 

0  P  I  li  I  0  N 

Freedom  of  speech,  freedom  of  religion  and  freedom  of  assembly 
are  fundamental  rl  hts  which  may  lawfully  be  exercised  in  public 
places,  such  as  streets  and  parks. 

HAGUE  V,  COlviMITTtE  FOR  INDUSTRIAL  ORGANIZATION, 
8S  Law.  Ed,  1423; 

HANNAN  V.  CITY  OF  HAVTBHILL,  CCA.  (1st) 
120  Fed.  (2d)  87; 

In  the  HANNAN  case  the  court  stated: 

"The  streets  are  natural  and  proper  places 
for  purposes  of  assembly,  of  Interchange  of 
thought  and  opinion  on  religious,  political 
and  other  matters,  either  by  word  of  mouth  or 
\>y   the  distribution  of  literature.   Such  use 
of  the  streets  and  public  places,  sanctioned 
by  ancient  usage,  has  become  part  of  the  liber- 
ties of  the  people  protected  by  the  Fourteenth 
Amendment  from  state  encroachment." 

The  fundamental  rights,  however,  are  not  absolute  and  they  must 
be  exercised  in  subordination  to  the  general  comfort  and  convenience 
and  In  consonance  with  peace  and  good  order.   In  the  HAGUE  case  the 
court  said  at  page  1436: 

"Wherever  the  title  of  streets  and  parks  may 
rest,  they  have  Immorlally  been  held  in 
trust  for  the  use  of  the  public  and,  time 
out  ol  mind,  have  been  used  for  purposes  of 
assembly,  communicating  thoughts  between 
citizens,  and  discussing  public  questions. 
Such  use  of  the  streets  and  public  places 
has,  from  ancient  times,  been  a  part  of  the 
privileges,  immunities,  rl;:hts,  and  liber- 
ties of  citizens.  The  privilege  of  a  citi- 
zen of  the  United  States  to  use  the  streets 
and  parks  for  communication  of  views  on 
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national  questions  may  be  regulated  in  the 
Interest  of  all;   it  is  not  absolute,  but 
relative,  and  must  be  exercised  in  subor- 
dination to  the  general  coafort  and  conve- 
nience, and  in  consonance  with  peace  and 
good  order;   but  it  must  not,  in  the  guise 
of  regulation,  be  abridged  or  denied," 

The  Supreme  Court  has  been  adamant  in  the  position  that  these 
fundamental  public  riijhts  must  not,  in  the  gxiise  of  regulation,  be 
abridged  or  denied.   Vvliere  the  question  of  the  effect  of  regulation 
on  these  rifjihts  arises,  the  court  has  stated  that  it  is  its  duty 
"to  wei/.\h  the  circumstances  and  to  appraise  the  substantiality  of 
the  reasons  advanced  in  support  of  the  regulation  of  the  free 
enjoyment  of  the  ri..hts."   (SCHNEIDER  v.  IRVINGTON,  84  Law  Ed.  155, 
165). 

The  Supreme  Coxirt  has  stated  that  general  and  nondiscriminatory 
legislation  regulating  times,  places  and  manner  of  holding  meetings 
would  be  permissible.   In  CAOTWELL  v.  COHKECTICUT,  84  Law  Ed.  1213, 
1218  the  court  statedJ 

"It  is  equally  clear  that  a  state  may  by  general  and 
nondiscriminatory  legislation  regulate  the  times, 
the  places,  and  the  manner  of  soliciting  upon  its 
streets,  and  of  holding  meeting's  thereon;  and  may 
in  other  respects  safeguard  the  peace,  good  order 
and  comfort  of  the  community  without  unconstitu- 
tionally invading  the  liberties  protected  by  the 
Fourteenth  Amendment." 

The  ri^t  to  the  exercise  of  these  f\indamental  rights  on  streets 
and  other  public  places  arises  from  the  fact  that  the  places  are 
public.   In  JAMISON  v.  TEXAS,  87  Law.  Ed,  629,  the  court  said  at  page 
631: 

"But  one  who  is  rlf.htfully  on  a  street  which  the 
State  has  left  open  to  the  public  carries  with 
him  there,  as  elsewhere,  the  constitutional  right 
to  express  his  views  in  an  orderly  fashion." 

The  free  exercise  of  these  fundamental  rights  in  certain  public 
places  cannot  be  denied  on  the  ground  that  they  may  be  exercised 
in  other  public  places.   In  SGHNLIDMv.  IRVINGTON,  supra,  the  court 
stated  at  page  166: 

"It  is  suggested  that  the  Los  Angeles  and  Worcester 
ordinances  are  valid  because  their  operation  is 
limiu ed  to  streets  and  alleys  end  leaves  persons 
free  to  distribute  printed  .ratier  in  other  public 
places.   But,  as  we  have  said,  the  streets  are 
natural  and  proper  places  for  the  dissemination  of 
information  and  opinion;   and  one  is  not  to  have 
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the  exercise  of  his  liberty  of  expression  in  appro- 
priate places  abridged  on  the  plea  that  it  may  be 
exercised  in  some  other  place." 

Public  officials  may  not  .-e  vested  with  the  discretionary  power 
of  deciding  when  these  fundamental  rl(_,hts  may  be  exercised, 

LARGENT  v.  TEXAS,  87  Law.  Ed.  627; 
CANTi^ELL  V,  CONNECTICUT,  84  Law.  Ed.  1215. 

CON£LlJSION 

Vifhere  there  is  a  conflict  between  the  rights  guaranteed  by  the 
Fourteenth  Amendment  and  regulations  of  a  municipality  under  the 
police  pov/er,  the  Supreme  Coiirt  has  been  zealous  in  the  protection 
of  the  rights  guaranteed  by  the  Fourteenth  Amendment. 

Where  a  mtHiicipallty  by  its  regulations  restricts  or  in  any 
way  11-  its  the  free  exercise  of  these  fundamental  rights,  the  burden 
seems  to  have  been  placed  upon  the  municipality  to  justify  its  ac- 
tion. 

In  the  Instant  situation,  parks,  because  of  their  public  nature, 
have  been  held  to  be  proper  places  for  the  free  exercise  of  these 
fundamental  rights  guaranteed  by  the  Fourteenth  Amendment,   The 
fact  that  certain  parks  could  be  used  for  meetings  would  not  seem 
to  be  sufficient  justification  to  prohibit  meetings  in  other  parks 
(SCHNEIDE'R  v,  IRVIfiGTON,  supra),  nor  could  meetings  be  prohibited 
because  of  annoyance  to  citizens  (IN  RE  W'iilTNiT,  57  Cal,  App.  (2d) 
167,  or  because  of  a  desire  to  keep  the  parks  clean  (SGHNEIDEJi 
V,  IRVINGTON,  supra). 

No  authority  has  been  found  which  would  permit  a  municipality 
to  forbid  meetings  in  certain  parks  on  grounds  that  other  parks  are 
available  for  meetings.  The  right  to  hold  meetings  In  parks  arises 
from  the  fact  that  parks  are  public  places  and  a  proper  place  for 
the  exercise  of  the  fundamental  right*  guaranteed  by  the  Fourteenth 
Amendment  • 

An  attempt  to  restrict  the  use  of  parks  as  meeting  places  could 
only  be  justified  if  the  municipality  had  substantial  reasons  for 
its  action,  which  the  courts  would  believe  sufficiently  Important 
to  justify  the  incidental  limitation  of  the  rights  guaranteed  by  the 
Fourteenth  Amendment  which  would  result 

Respectfully  submitted. 

City  Attorney 
TO:  PARK  COi\«MISSION 
John  J.  Lennan 
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December  13,  1943 ♦ 

SUBJECT:   Limitation  of  Action  for  Recovery  of 

Overpaid  Salaries  of  Public  Employeee. 

Dear  Sir: 

This  office  is  in  receipt  of  yovir  request  for  an  opinion 
in  regard  to  the  period  within  which  an  action  may  be  maintained 
against  a  public  employee  or  officer  who  has  been  paid  salary  in  ex- 
cess of  that  provided  by  law.    In  your  request, you  mention  the  name 
of  Mrs.  Mary  Kohler,  Juvenile  Court  Referee,  and  indicate  that  she 
has  been  overpaid  for  a  number  of  years.   You  have  also  advised  me 
to  the  effect  that  the  salary  of  Mrs.  Mary  Kohler  has  not  been  paid 
for  a  nvimber  of  months  on  account  of  the  discovery  of  the  over- 
payment . 

OPINION. 

On  April  19,  1932,  in  a  matter  similar  to  the  Instant 
one,  I  wrote  an  opinion  for  the  Board  of  Education  concerning  the 
period  within  which  actions  might  be  brought  against  teachers  as  a 
result  of  overpayment  of  salary.   At  that  time  I  called  the  atten- 
tion of  the  Board  of  Education  to  section  339  of  the  Code  of  Civil 
Procedure  and  pointed  out  that  this  section  provides  a  two  year 
limitation  on  an  action  v^on   a  contract,  obligation  or  liability 
not  founded  upon  an  instriiment  of  writing.    It  was  stated  in  this 
opinion  that  no  recovery  could  be  had  after  a  lapse  of  two  years 
from  the  date  of  overpayment,  since  no  written  contract  was  involved, 

I  have  found  no  reason  to  change  my  opinion  and  now  be- 
lieve that  overpayments  of  salary  cannot  be  legally  collected  from 
Mrs.  Kohler  in  a  court  proceeding  beyond  the  past  two  years,  so  that 
if  you  hold  salary  fvinds  in  your  possession  which,  under  ordinary 
conditions,  would  have  been  paid  to  ii/irs,  Kohler,  you  may  deduct  from 
such  funds  all  overpayments  for  a  period  extending  back  two  years, 
but  no  further.   Any  balance  of  salary  remaining  is,  of  course. 
Immediately  payable  to  her. 

Upon  examination  of  my  opinion  of  October  6,  1943,  in  con- 
nection with  the  appropriation  of  funds  concerning  the  position  of 
referee  of  the  Juvenile  Court,  I  have  noted  that,  due  to  a  steno- 
graphic error,  the  word  "three"  in  paragraph  4,  on  page  3  of  the 
opinion,  was  inadvertently  inserted.  The  word  "two"  shovdd  have 
been  placed  therein  instead, 

Hespectfully  submitted, 

Ji'.'O,  J.  O'xOOjli^ 


To:  Controller.  City  Attorney. 
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December  13,  1943, 

SUBJECT:   Limitation  of  Time  within  which  Member 
of  Military  Service  may  file  Claim. 

Dear  Sir: 

This  office  is  in  receipt  of  yoiir  request  for  an 
opinion  concerning  the  right  of  a  member  of  the  military  ser- 
vice of  the  United  States  to  file  a  claim  for  damages  against 
the  city  and  county  after  the  sixty  day  period  provided  by 
section  87  of  the  Charter. 

OPINION. 

Section  205  of  the  Soldiers'  and  Sailors'  Civil  Ke- 
llef  Act  of  1940,  as  amended  October  7,  1942,  reads  as  fol- 
lows : 

"The  period  of  military  service  shall  not 
be  Included  in  computing  any  period  now  or 
hereafter  to  be  limited  by  any  law,  regula- 
tion, or  order  for  the  bringing  of  any  action 
or  proceeding  in  any  court,  board,  bvireau, 
commission,  department,  or  other  agency  of 
government  by  or  against  any  person  In  military 
service  or  by  or  against  his  heirs,  executors, 
administrators,  or  assigns,  whether  such  cause 
of  action  or  the  right  or  privilege  to  insti- 
tute such  action  or  proceeding  shall  have  ac- 
crued prior  to  or  during  the  period  of  such 
service,  nor  shall  any  part  of  such  period  v/hich 
occxirs  after  the  date  of  enactment  of  the  Sol- 
diers' and  Sailors'  Civil  Kelief  Act  Amendiuents 
of  1942  be  Included  in  computing  any  period  now 
or  hereafter  provided  by  any  lav/  for  the  redemp- 
tion of  real  property  sold  or  forfeited  to  en- 
force any  obligation,  tax  or  assessment." 

From  the  foregoing,  it  appears  that  the  period  of  mlll« 
tary  service  shall  not  be  Included  in  computing  any  period  now 
or  hereafter  to  be  limited  by  any  law  for  the  bringing  of  any 
proceeding  in  any  court,  board,  bureau,  commission,  department, 
or  other  agency  of  government.   The  office  of  the  controller 
l8,  of  course,  an  agency  of  government. 

It  is  apparent  that  section  205  was  designed  to  assist 
people  in  the  military  service  so  that  they  would  not  be  de- 
prived of  their  civil  rights  while  in  military  service.   The 
only  question  which  now  arises  la  whether  the  filing  of  a  claim 
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for  damages  Is  a  proceeding. 


In  Davla  v.  Superior  Goixrt,  35  Cal,  App,  473,  at 
479,  the  court  held  that  the  presentation  of  a  probate  claim 
Is  a  proceeding.    I  am  convinced  that  If  a  probate  claim  Is 
a  proceeding,  there  Is  no  good  reason  why  a  claim  for  damages 
would  not  also  be  a  proceeding. 

See,  also: 

Cronln  v«  United  States  of  America,  62  Court  of 
Claims,  20. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that 
section  87  of  the  Charter  comes  directly  within  the  scope  of 
section  205  of  the  Act,  as  amended  October  7,  1942,  and  that 
the  period  of  military  service  of  any  Individual  shall  not  be 
Included  In  computing  the  sixty  day  period  mentioned  in  sec- 
tion 87  of  the  Charter. 


Respectfully  submitted, 
JNO.  J.  0 'TOOLE 


City  Attorney. 


To:  Controller, 
#3 


December  15,   1943« 


SUBJECT:  In  re  -  Allcwance  of  One  Month's 
Salary  to  those  Glinted  Military 
Leave  of  Absence. 


Gentlemen  J 

I  am  in  receipt  of  your  letter  reading  as  follows: 

"At  the  regular  meeting  of  the  Civil  Service 
Commission  held  Wednesday,  September  29,  1943,  the  re- 
quest of  James  A.  McAuliffe,  112  Fireman,  for  thirty 
days  military  leave  with  pay  was  discussed* 

"James  A*  McAuliffe  was  appointed  to  a  po- 
sition of  S104  Mottrman,  with  Public  Utilities  Com- 
mission on  August  6,  1937 •  He  remained  in  this  em- 
ployment until  January  4,  1943  when  he  resigned.  On 
January  22,  1943  he  was  certified  for  temporary  ap- 
pointment as  an  H2  Fireman  with  the  Fire  Department, 
and  on  January  28,  1943  he  appeared  for  the  first 
time  on  the  Fire  Department  payroll.  On  March  24, 
1943,  he  was  certified  and  appointed  to  a  permanent 
position  of  H2  Fireman, 

"On  August  23,  1943  Mr,  McAuliffe  applied 
for  a  Military  Leave  for  thirty  days  with  pay,  and 
for  the  duration  of  the  war  without  pay.  The  mili- 
tary leave  was  granted  him  but  the  question  of  whether 
or  not  he  was  entitled  to  the  thirty  days  with  pay, 
was  referred  for  investigation, 

"Section  7  of  Rule  31,1  Military  Leaves, 
provides  that  whenever  an  employee  has  been  in  the 
employ  of  the  City  and  County  of  San  Francisco  for 
one  year  or  more  continuously,  prior  to  the  date  upon 
which  said  military  leave  of  absence  begins  be  Is 
allowed  Ms  regular  salary-  or  compensation  for  not 
more  than  thirty  days, 

"Section  153  of  the  charter  which  governs 
military  loaves,  provides  that  such  leaves  shall  be 
governed  by  rules  adopted  by  tlie  Civil  Service  Com- 
mission, but  is  silent  on  the  question  of  whether 
such  emolojeea   shall  be  entitled  to  be  paid  for  any 
portion  of  such  leaves.  This  matter  then  is  controlled 
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exclusively  by  the  rule  of  the  Civil  Service  Com- 
mission* 

"The  question  to  be  determined  is  whether 
or  not  the  service  of  Mr.  McAuliffe,  which  Imd  been 
for  a  period  of  six  years,  with  the  exception  of  the 
break  from  January  4  to  January  27  Inclusive,  (a 
period  of  24  days),  can  be  considered  continuous 
service, 

"The  Civil  Service  Commission  in  admini- 
stering sick  leaves  with  pay  considers  that  a  resig- 
nation causes  all  prior  earned  sick  leave  v/ith  pay 
to  be  cancelled.  On  the  return  of  such  employee  to 
the  service  he  must  work  continuously  for  one  year 
before  being  eligible  for  sick  leave  with  pay.  This 
procedure  is  also  followed  In  the  matter  of  vacations. 

"Under  date  of  October  2,  1943  you  rendered 
an  opinion  on  the  subject  of  vacation  rights  of  sm 
employee  who  is  continuously  employed  by  the  city 
and  county  during  a  given  period  but  itio  has  been 
employed  in  various  departments.  This  opinion  was 
based  upon  the  request  of  Mr.  E.  G.  Hamilton  for  a 
vacation  although  he  had  resigned  from  one  position 
and  had  Immediately  gone  to  work  in  another  position. 
The  difference  between  the  two  cases  is  that  Mr. 
Hamilton  had  no  break  in  service  and  Mr.  McAuliffe 
had  a  break  of  24  days. 

"Will  you  therefore  please  infoirm  us  whether 
or  not  it  is  your  opinion  that  Mr,  McAuliffe  is  en- 
titled to  the  30-day  military  leave  with  pay  under  the 
military  leave  rule," 

In  supplement  to  your  letter  I  am  in  receipt  of  the  follow- 
ing infoimatlon,  to-wlt,  that  James  A.  McAuliffe  when  surrendering 
his  position  as  a  motorman  with  the  Municipal  Railway  Company,  did 
so  with  the  \inderstanding  that  he  was  to  receive  an  appointment  as 
an  H2  Fireman  in  the  San   Francisco  Fire  l/epartment,  and  tliat  on 
receiving  the  notice  of  probable  appointment  to  that  position,  he 
reported  promptly  for  appointment  to  tliat  position.  That  upon  his 
reporting  he  was  advised  that  the  position  to  which  he  was  to  be 
appointed  was  only  a  temporary  position.  He  advised  the  appointing 
power  that  he  did  not  desire  to  surrender  a  permanent  position  for 
a  temporary  one,  and  it  was  not  tmtil  the  28th  of  January,  1943, 
that  he  was  appointed  to  the  permanent  position.  The  main  question 
to  determine  is:  Does  the  break  in  employment  between  January  4th 


and  January  28th  render  Mr.  McAullff©  Ineligible  to  his  one  month's 
salary  vfialoh  he  would  otherwise  be  entitled  to  when  his  military 
loave  became  effective* 


OPINION 


Undoubtedly  any  rule  adopted  by  the  Civil  Service  Commission 
pursuant  to  the  authority  of  Section  153  of  the  Charter  is  in  the 
nature  of  a  boxonty  granted  to  thoso  engaging  in  military  service,  and 
the  city  or  the  state  would  Imve  the  same  right  to  make  tMs  grant  to 
one  engaging  in  the  service  as  it  \7Duld  to  one  who  had  returned  from 
the  service. 

In  17  CAL.  JTJR.  252,  I  find  the  following  text: 

"There  is  a  moral  duty  resting  upon  a  state  to 
aid  war  veterans  and  their  families  in  need  of  holp. 
Tlie  principle  upon  which  the  government  recognizes  this 
duty  is  higher  and  broader  than  that  which  inspires  the 
public  duty  to  care  for  those  coming  within  the  category 
of  paupers,  or  other  needy  persona,  -sj-  -sj-  -st  ■»   Legislation 
having  for  its  purpose  the  giving  of  a  bezaefit  to  soldiers 
who  have  served  their  country  in  time  of  war  is  -(.miformly 
recognized  as  the  application  of  public  monty  for  a  public 
purpose • " 

In  other  words,  the  provision  for  a  month's  salary  provided 
for  by  the  rules  of  the  Civil  Service  Coimnission  under  authority  of 
Section  153  of  the  Charter  is  in  the  nature  of  a  pension  law  and 
therefore  should  received  a  liberal  construction. 

See  O'DEA  v.  COOK,  176  Cal«  G59,  where  the  Supreme  Court  said: 

"It  is  a  firmly  established  principle  of  judic- 
ial construction  that  pension  statutes  serving  a  bene- 
ficial purpose  are  to  be  liberally  construed." 

Therefore,  It  is  my  opinion  that  the  rule  of  the  Civil  Serv- 
ice Commission,  so  far  as  ths  paying  of  a  month's  salary  to  those  on 
military  leaves  of  absence  is  concerned,  should  receive  a  liberal 
construction.  The  Civil  Service  Commission  should  not  be  too  tech- 
nical in  computing  the  actual  service  of  the  person  entitled  to  ths 
leave,  and  wiiile  the  rule  provides  that  a  month's  compensation  is 
to  be  allowed  to  those  who  liave  liad  one  or  more  ^ars  of  continuous 
service  prior  to  the  date  upon  wMch  the  military  leave  of  absence 
begins,  to  give  the  same  a  liberal  construction  the  Civil  Service 


Commission  sliould  take  into  consideration  that  Mr»  McAuliffe  had 
scane  six  years'  service  with  the  Mvuaicipal  Railv/ay  and  only 
surrendered  his  position  with  the  railway  upon  the  understanding 
that  he  was  to  receive  a  permanent  appointment  with  the  Fire  Te- 
partment,  and  for  some  reason  beyond  his  control,  instead  of  being 
certified  to  a  permanent  appointment,  he  was  certified  to  a  temp- 
orary one  and,  naturally,  did  not  feel  Inclined  to  surrender  a 
position  in  which  his  tenure  was  secure  for  one  of  a  temporary 
cliaracter,  and  the  only  reason  he  did  not  step  Immediately  from 
one  position  into  the  other  was  due  to  the  fact  that  circumstances 
beyond  hia  oontrcfl.  delayed  his  being  certified  to  the  Fire  Department 
as  a  permanent  appointee* 

You  are  therefore  advised  that  in  my  opinion  you  should 
so  construe  your  rule  tlmt  Mr.  McAuliffe 's  service  to  the  city  up 
to  the  time  of  hia  being  granted  a  military  leave  should  be  deemed 
continuous • 

In  my  opinion  it  makes  little  difference  whether  the  yeaifa 
service  provided  for  in  your  rule  is  rendered  in  one  department  or 
in  more  than  one  depai-tment,  provided  there  is  a  reasonable  con- 
tinuity in  the  service,  for  the  rule  does  not  make  any  provision 
that  the  service  must  be  in  any  particular  department, and  as  it 
is  not  limited  to  one  department,  it  may  be  rendered  in  several  de- 
partments, provided,  as  I  have  said,  there  is  a  reasonable  continuity 
in  the  service. 

You  are  advised  accordingly. 


Respectfully  submitted. 


CITY  ATTORNEY 
Civil  Service  Commission 
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December  15  1943 


SUBJECT:   Application  for  Reinstatement  of 

Discharged  Members  of  Police  Department, 

Gentlemen: 

REQUEST 

This  office  is  in  receipt  of  a  request  for  an  opinion  as  follows: 

"Applications  have  been  filed  with  the  Commission  on  behalf  of: 
Frederick  Lemon;  Thomas  L.  Hoertkorn;  Arthiir  H,  DeGulre;  Henry 
H,  Ludolph;  Joseph  Mignola;  Peter  A,  Maclntyrej  Thomas  G.  Roche; 
Joseph  M.  Brouders;  Edward  J.  Christal;  George  F,  Lillis;  Aleck 
G.  Mino;  Arthur  W/,  O'Brien,  for  reinstatement  as  members  of  the 
San  Francisco  Police  Department, 

"We  respectfully  request  an  opinion  from  you  whether  we  are  vested 

ith  the  legal  power  to  reopen  these  cases  and  make  a  decision  on 
the  merits  of  their  applications," 

OPINION 

I       The  records  of  the  Police  Commission  show  that  the  above  mentioned 
{police  captains,  lieutenants  and  officers  were  discharged  by  the  Police 
:Commission  several  years  ago,  after  trials  regularly  and  duly  had.  Efforts 
'Were  made  by  these  police  officers  to  be  reinstated  through  the  courts 
t.it  in  every  instance  the  court  held  against  them.   The  various  legal 
p  ints  raised  by  these  former  members  of  the  Police  Department  were  finally 
determined  against  the  officers  by  application  for  hearing  in  the  Supreme 
C  art,  in  the  following  cases: 

Christal  v.  Police  Commission,  33  Gal.  App,  (2d)  564; 

Roche  V,  Police  Commission,  33  Cal,  App«  (2d)  574; 

Ludolph  V,  Police  Commission,  30  Cal,  App.  (2d)  211, 

Thus,  it  appears  that  all  of  these  officers  were  regularly  and  duly 
tried  by  the  Police  Commission  and  discharged,  and  that  thereafter  court 
proceedings  were  commenced  for  the  purpose  of  setting  aside  the  determina- 
tions of  the  Police  Commission,  but  in  each  instance  without  success  to 
:the  members  of  the  Police  Department  involved. 

It  appears  that  now  applications  have  been  tiled  for  reinstatement 
with  the  Police  Commission.   It  may  be  noted  that  during  the  several  years 
t:  at  have  elapsed  since  the  discharge  of  these  men  the  entire  complexion 
o^  the  Police  Commission  has  changed,  so  that  the  present  Police  Commiss- 
ioners are,  from  an  official  viewpoint,  totally  unfamiliar  with  these 
icases, 

.        Section  155  of  the  San  Francisco  Charter  provides  a  scheme  for  th© 
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dlsclplining  of  members  of  the  Police  Department.   The  punishment  Is  desig- 
nated as  reprimand,  fine,  suspension  or  dismissal  after  a  trial  and  hearing 
by  the  Police  Commissioners.   There  is  no  provision  in  the  charter  for  a 
rehearing,  re-trial,  or  an  appeal* 

Under  these  circumstances  your  request  for  an  opinion  is  directly 
covered  by  the  case  of  HEAP  \,    CITY  OP  LOS  ANGELES,  6  Cal.  (2d)  405,  where 
the  court,  at  page  407,  said: 

"The  jurisdiction  of  the  commission  is  a  special  and  limited  one, 
(Peterson  v.  Civil  Service  Board,  67  Cal.  App.  70  (227  Pac.  238).) 
The  required  procedure  was  followed,  and  the  question  of  appellant's 
discharge  was  determined  by  the  commission  when  it  adopted  the 
lirst  resolution.   Its  action  sustaining  his  discharge  was  'final 
and  conclusive'.  (Krohn  v.  Board  of  Water  &  Power  Commissi oner a, 
95  Cal.  App.  289,  296  (272  Pac,  757),)   It  had  no  Jurisdiction  to 
retry  the  question  and  make  a  different  finding  at  a  later  time. 
The  charter  gives  no  such  grant  of  pov;er,  and  it  may  not  be  implied. 
'A  civil  service  commission  has  no  inherent  power  after  entering 
a  final  order  dismissing  an  officer  from  the  service  to  entertain 
a  motion  for  new  trial  or  rehearing  and  review  and  set  aside  its 
prior  order.'  (43  Cor.Jur,682,  See,  also.  Cook  v.  Civil  Service 
Commission,  160  Cal,  598,  600  (117  Pac,  662).) 


"But  the  rule  stated  above,  that  a  civil  service  commission  has  no 
such  power  in  the  absence  of  express  authorization,  is  sound  and 
practical.   If  the  power  were  admitted,  what  procedxire  would  {.overn 
its  exercise?  Within  what  time  would  It  have  to  be  exercised;   how 
many  times  could  it  be  exercised?  Could  a  subsequent  commission 
reopen  and  reconsider  an  order  of  a  prior  commission?   And  if  the 
commission  could  reconsider  an  order  sustaining  a  discharge,  could 
it  reconsider  an  order  having  the  opposite  effect,  thus  retroactive- 
ly holding  a  person  unfit  for  his  position?   These  and  many  other 
possible  questions  which  mlfdit  be  raised  demonstrate  how  unsafe  and 
Impracticable  would  be  the  view  that  a  commission  might  upset  its 
final  orders  at  its  pleasure  without  limitations  of  time,  or  methods 
of  procedure.   Seemingly  in  recognition  of  this,  the  Los  Angeles 
charter  expressly  provides  a  procedure  for  reconsidering  orders  of 
suspension  or  removal  of  policemen  or  firemen  by  a  board  of  inquiry, 
within  three  years  after  the  making  of  an  order;   but  no  such  pro- 
cedure is  provided  in  the  case  of  the  civil  service  commission," 

The  HEAP  case  seems  to  completely  dispose  of  your  problem.   How- 
ever, I  call  your  attention  to  the  following  additional  citations: 

PACHECO  V.  CLARK,  44  Csl.  App.  (2d)  147,  at  153; 

CONOVER  V.  BOARD  OF  EQUALIZATION,  44  Cal.  App,  (2d)  282 
at  286; 

PROUD  V.  McGregor,  9  Cal,  (2d)  178. 
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In  the  PROUD  v.  McGREGOR  case,  which  involved  several  Santa 
Barbara  policemen,  the  court  re-af firmed  its  view  expressed  in  the 
HEAP  case,  and  in  so  doine:  said: 

"The  question  of  finality  of  an  order  of  removal  of  this 
I    kind  was  directly  passed  on  in  Heap  v.  City  of  Los  Angeles, 
^    6  Cal.  (2d)  405  (57  Pac.  (2d)  1325).   There  the  commission 
by  order  of  October  21,  1951,  sustained  the  discharge  of  an 
employee,  and  by  order  of  November  13,  1931,  attempted  to 
rescind  its  order  and  restore  him  to  duty.   It  was  held  that 
the  commission  could  not  vacate  its  first  order  in  the  ab- 
sence  of  an  express  provision  therefor  in  the  charter^   In 
the  instant  case  defendant  coimuissioners,  being  members  of 
a  new  board,  simply  passed  a  motion  by  two  to  one  vote  to 
reinstate  plaintiffs.  This  they  could  not  do," 

In  view  of  the  foregoing  I  am  of  the  opinion  that  you  have  no 
power  to  grant  the  applications  of  the  former  members  of  the  San 
Francisco  Police  Department,  above  named,  axid  for  this  reason  it  is 
your  duty  to  deny  such  applications. 


YOURS  RESPECTFULLY, 


JOHN  J.  0' TOOLE 
City  Attorney 


TO: 

POLICE  COMMISSION 
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December  28,  1943 

SUBJECT:        Status  of  F.,arnings  of  Husband  and   .slfe, 
Willie  living   separate  irom  eacli  other, 
dvity  of  support   in  this   case,  and  right 
of   couxity    Lo  be  relirubTirsoa, 

Gentlemen: 

I  am  in  x'ecelpt  of  your  request  for  an  opinion  whlcli.  reads  as 
follows : 

"In  connection  with  a  recipient  of  Old  Age 
Aeaistance  who  has  a.a   ineligible  spouse 
who  has  earnings,  we  have  always  considered 
the  earnings  of  the  ineligible  spouse  as 
coraravmity  property  unless  a  legal  separation 
existed  and  have  considered  as  income  to  the 
recipient  all  earnings  of  the  ineligible 
spouse  over  and  above  the  verified  needs  of 
such  ineligible  spouse  in  accordance  with 
the  procedvire  set  forth  in  the  attached 
Attorney  General's  opinion  xMS  5164.   Thus, 
even  though  the  recipient  is  living  separate 
and  apart  from  his  spouse,  we  have  considered 
the  earnings  of  the  recipient's  spouse  as  com- 
munity property.   Vne  should  like  yovir  opinion 
in  connection  isith  the  following  points : 

"Are  the  earnings  of  the  ineligible  spouse  com- 
munity property  where: 

"1.   A  legal  separation  exists? 

"2,   There  is  a  separation  agreement  between 
the  recipient  and  his  ineligible  spouse 
which  agreement  includes  a  property  set- 
tlement agreement  containing  the  usual 
provisions  for  waiving  and  surrendering 
all  property  or  claims  to  property  which 
may  be  acquired  in  the  future? 

"3,   There  is  a  separation  by  mutual  consent 
of  the  recipient  and  the  ineligible 
spouse  with  no  property  settlement  agree- 
ment being  in  effect? 

"4,   There  is  a  separation  for  convenience  as 
where  the  ineligible  spouse  is  at  present 
employed  in  another  community? 

"5.    llie  recipient  has  deserted  the  ineligible 
spouse? 
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^&»        The  Ineligible  spouse  has  deserted  the 
recipient? 

"As  a  separate  question,  v;e  should  like  your 
opinion  aa  to  whether  legal  action  can  be 
brought  through  your  oi'Ilce  iig3.iii.i:t  the  in- 
eligible spouse  of  an  applicant  for,  or  re- 
cipient of,  Cld  Age  As&isttf.nce  in  c.   case 
where  the  Ineligible  spouse  although  having  no 
coxttaiunity  or  separate  ixicorue,  has  &  feirly 
large  amount  of  separate  personal  property, 
W©  have  a  case  at  hand  vidiere  th3  ineligible 
spouse  of  a  recipient  of  aid  has  separate  prop- 
erty consisting  of  a  baiik  account  in  the  amount 
of  approximately  17,000  which  funds  were  re- 
ceived by  the  lneliii,ible  spouse  through  an  in- 
heritance.   Sections  2160  (f ),  2181  and  2224 
of  the  Vi  elf  are  and  Institutions  Code  set  forth 
the  spouse  as  being  responsible  for  the  support 
of  the  recipient." 

OPIKION. 

The   earnings  of  a  wife  may  be  her  separate  property  in 
certain  specific  instances.   The  earningr  of  a  wife  are  her 
separate  property  when  the  husband  relinquishes  to  the  wife  his 
right  to  her  earnings  during  marria^^e.   (V.ren  v.  V?ren,  100  Cal. 
276). 

Under  Civil  Code  section  169  the  earnings  of  a  wife, 
while  she  is  living  separate  from  her  husband,  are  her  separate 
property.   This  section  reads  aa  follows: 

"The  earnings  and  accvtmulations  of  the  wife> 
and  of  her  minor  children  living  with  her  or 
in  her  custody,  while  she  is  living  separate 
from  her  husband,  are  the  separate  property 
of  the  wife." 

Living  separate  and  apart,  as  contemplated  by  the  above  section, 
does  not  apply  to  a  case  where  a  man  and  wife  are  residing  tem- 
porarily in  different  places  due  to  economic  or  social  reasons, 
but  applies  to  a  condition  where  the  spouses  have  come  to  a  part- 
ing of  the  ways  and  have  no  present  intention  of  resuming  the  mar- 
ital relations  or  continuing  to  live  together  under  the  saine  roof, 
(Makeig  v«  United  Secvuity  BarjJc  anci  Trust  Co.,  112  Cal,  App.  138). 
In  that  case,  the  court  said  at  pa^^e  143: 
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••Uncler  modern  conditions  there  is  many  a  man 
llvin^f^  and  working  in  one  place  said  nis  wife 
living;  Rnd  working  in  another,  aeeing  one 
another  only  on  week  ends,  societlrues  not 
for  months  at  a  time,  yet  they  are  not  living 
sepui'Bte  s.nd  apart  v/lthin  the  laeaning  of  the 
section,  for  there  has  been  no  merltal  rupture, 
and  there  ia  a  present  intention  to  live  to- 
gether as  man  end  wife,  and  their  status  is 
only  temporary,  although  it  may  happen  that 
the  condition  might  exist  for  some  years." 

Where  a  hushand  left  his  \rlie   on  account  of  "domeetic  in- 
felicity," without  expressing  any  intention  to  return,  it  was 
held  that  the  wife's  earnings  were  her  separate  property. 
(Lorinf-^  V.  Stuart,  79  Cal,  200).   Even  where  the  vdfe  is  living 
separate  enC.   apart  from  her  hu£"uai:id,  tirirotigh  her  own  fault,  her 
earnings  are  her  separate  property,   (See  Spreckels  v.  c^preckele, 
116  Cal,  5S9,  242). 

It  doee  not  follow  that,  "because  the  vvife's  earnings  when 
she  is  living  separate  and  apart  from  her  husuand  are  her  sepa- 
rate property,  the  husband's  earnings  in  this  period  would  he 
his  separate  property.   Ordinarily,  the  husband's  earnings  are 
conMunity  property  (Civil  Code,  sec.  164);   and  there  is  no 
code  section  similar  to  Civil  Code  section  169  v/hich  *  ould  act 
to  change  the  status  of  his  earnings  while  he  was  living  separate 
and  apart  from  his  wife. 

The  fact  that  a  husband  and  wife  are  living  separate  and 
apart  may  affect  the  obligation  v/hich  each  may  have  to  support 
the  other. 

Section  175  of  the  Civil  Code  provides: 

"A  husband  abandoned  by  his  wife  is  not  liable 
for  her  support  until  she  offers  to  return, 
unless  she  was  justified,  by  his  misconduct, 
in  abandoning  him;   nor  la  he  liable  for  xier 
support  when  she  is  living  separate  from  him, 
by  agreement,  unless  such  support  la  stipu- 
lated In  the  agreement," 

Section  176  of  the  Civil  Code  provides: 

"The  wife  must  support  the  husband,  when  he 
has  not  deserted  her,  out  of  her  separate 
property,  when  he  has  no  separate  property, 
and  there  is  no  community  property,  and  he 
is  unable,  from  infirmity, to  support  himself." 
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Aa  otated  in  Section  175  of  the  Civil  Code,  a  husband  Mvhose 
wife  Is  living  separate  and  apart  from  him  hy  agreement  Is  not 
liable  for  her  suppose  unless  the  agreement  so  provides.  (McKee 
v«  Cunningham,  2  Cal.  App.  684).   but  when  the  agreement  provides 
that  payments  are  to  be  made  by  the  husband,  failure  of  the  hus- 
band to  comply  with  the  agreement  makes  him  liable  for  the  support 
of  the  wife.  (Bay  District  Claims  Service  v,  Jonesj   131  Cal.  App. 
(Supp).  789). 

In  Volkmar  v.  Volkmar,  147  Cal.  175,  at  177,  the  court  stated: 

"a  wife  living  separate  and  apart  from  her  husband 
cannot,  in  the  absence  of  special  agreement  therefor, 
compel  him  to  support  her  while  living  so  separate  and 
apart,  unless  such  separation  is  caused  by  misconduct 
on  his  part.   The  obligations  arising  from  the  con- 
tract of  marriage  are  mutual.   It  is  as  much  the  duty 
of  the  wife  to  live  with  her  husband  as  it  is  his  duty 
to  support  her,  and  the  duty  of  support  will  not  be  en- 
forced against  the  husband  in  favor  of  the  wife,  who, 
without  cause,  fails  to  perform  the  correlative  duty  of 
living  with  him.    (.see  McMullin  v.  McMullin,  123  Cal. 
653  (56  Pac.  554);  Civ,  Code,  sec.  175T7  "What  mis- 
conduct on  the  husband's  part  would  justify  a  court  in 
requiring  him  to  support  his  wife  while  she  continues  to 
live  apart  from  him,  it  is,  as  already  said,  not  neces- 
sary here  to  consider,  for  no  reason  at  all  why  the  wife 
does  not  return  to  her  husband  appears  in  the  facts  fovind 
by  the  trial  court," 

y«hen  either  the  husband  or  the  wife  is  voider  an  oblii^ation  to 
support  the  other,  the  separate  property  of  either  the  husband  or 
the  wife  must  be  used  for  the  support  of  the  other  spouse,  if 
necessary. 

Section  155  of  the  Civil  Code  provides : 

"Husband  and  wife  contract  towards  each  other  obli- 
gations of  mutual  respect,  fidelity,  and  support. 


ection  174  of  the  Civil  Code  provides: 


"If  the  husband  neglect  to  make  adequate  provi- 
sion for  the  support  of  his  wife,  except  in  the  cases 
mentioned  in  the  next  section,  any  other  person  may, 
in  good  faith,  supply  her  with  articles  necessary  for 
her  support,  and  recover  the  reasonable  value  thereof 
from  the  husband." 


#6 


Section  175  of  the  Civil  Code,  quoted  above,  relieves  the  husband 
from  hip  duty  of  nupport,  where  his  wife  abPndons  him,  until  she 
offers  to  return,  unless  the  husband's  silsconduct  justified  the 
wife  In  abandonln;5  him.   This  section  also  relieves  the  husoand 
from  his  duty  of  support  where  the  wife  la  living  separate  by 
agreement,  vunless  the  a^reewent  provides  for  support.    Under 
Civil  Cods  section  176,  quoted  above,  the  wife  must  support  the 
husband  from  her  separ&tc  property  when  he  hae  not  deserted  her, 
when  he  i-as  no  separate  property  and  there  is  no  community  prop- 
erty, end  ne  is  unable,  from  infirmity,  to  stxpport  himself. 
There  has  been  no  judicial  deteDnlnatlon  as  to  the  meaning  of 
"infirmity."    However,  It  would  seem  that  any  person  entitled 
to  old  age  assistance  should  tae  considered  Infirm, 

The  District  Court  of  Appeals,  in  the  case  of  Garcia  v, 
Superior  Court,  45  C&l.  /,pp.  (8d)  31,  stated  that  the  obligation 
of  one  spouse  to  support  the  other  is  placed  on  the  spouse  by  the 
Civil  Code  sections,  and  the  right  of  a  covmty  to  be  reimbursed  by 
the  spouse  for  assistance  given  the  other  spouse,  together  with  the 
procedure  to  be  followed,  is  establlrhed.  by  the  provisions  of  the 
Welfare  and  Institutions  Cods. 


On  the  basis  of  the  rules  of  law  set  forth  above,  the  follow- 
ing are  my  Answers  to  your  auestlons: 

( 1 )  Where  a  lefml  separption  exists : 

In  thlf?  c;ioO,  the  earnings  of  both  the  husband  and  the 
wife  would  be  the  separate  property  of  each. 

( 2 )  Where  Jthe  r  e  is  a  se  paratlon  agireeiient  bcoV.een  the  re  - 
ciplent  aiid  his  iuell^-jble  aomiae  wiilch  HRreeiaent  Includes  a  prop- 
erty settlement  agreement  containing  tae  usual  provlelous  for  waiv- 
ing, ancl  burrendcrlnt^  all  ^Jioperty  or  claims  to  property  which  rriay 
be  acquired  in  the  futioret 

In  this  case,  the  wife  would  be  living  separate  and 
apart  from  her  husband,  aa  contemplated  by  Civil  Cude  section  169 
and  her  earnings  would  be  her  separate  property.   Under  the  prop- 
erty settlement  agreement,  the  earniii^s  of  the  JiuB'u«.iid  would  oe 
his  separate  property.    In  this  case,  the  husband  and  wife  would 
be  living  separate  and  apart  by  agreement  and  the  husband  would  not 
be  liable  for  the  support  of  his  wife  unless  the  aijroemeiit  so  pro- 
vides. (Civil  Code,  sec,  17b). 

( 3 )    \>here  there  Is  a  separation  by  mutual  consent  of  the 
recipient  and  the  inell/Uble  spouse  with  no  propert-j  fcettlemeat 
agreement  beln;^  in  effect : 
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In  this  case,  the  wife  would  be  living  separate  and  apart  as 
contemplated  by  Civil  tode  section  169  and  her  earnings  would  be 
her  separate  property.    Ihe  husband's  earnings  in  such  a  case 
would  still  be  community  property.    This  separation  by  mutual 
consent,  with  no  property  settlement  agreement  being  in  effect, 
would  have  no  effect  on  the  obligation  of  the  husband  to  support 
his  wife,  or  the  obligation  of  the  wife  to  support  her  husband, 
where  the  husband  is  in  need  and  is  Infirm.   However,  if  the  hus- 
band Is  "abandoned"  by  his  wife,  he  is  not  liable  for  her  support 
unless  she  were  justified,  by  iiis  misconduct,  in  abandoning  him. 
(Civil  Code,  sec.  175).   And  if  the  wife  is  desertea  by  her  hus- 
band, she  is  no  lon^ier  required  to  support  him  from  her  separate 
property.   (Civil  Code,  sec.  176). 

( 4 )  iTvhere  thei'e  is  a  separation  for  convenience  as  where 
the  Ineliflble  spouse  is  at  pretient  employed  in  tmother  community; 

In  this  case,  the  "man  and  wife  are  residing  temporar- 
ily In  different  places  due  to  economic  or  social  reasons"  and 
there  is  no  living  separate  and  apart  as  contemplated  by  section 
169  Civil  Code.    Therefore,  the  earnings  of  both  the  husband  and 
the  wife  would  be  community  property  in  this  case. 

( 5 )  Viihere  the  recipient  has  deserted  the  ineligible  spouse  J 

In  this  case,  the  wife  would  be  living  separate  and 
apjirt  as  contemplated  by  Civil  Code  section  169,  and  her  earnings 
would  be  her  separate  property.   The  earnings  of  the  husbazid  w6uld 
still  be  commvmity  property.   However,  if  the  v»if«  were  the  recip- 
ient in  this  case,  the  husjand  would  not  be  liable  for  her  support 
because  of  Civil  Code  section  175.    If  the  husband  were  the  re- 
cipient, the  v.lfe  would  not  be  liable  to  support  lilm  from  her  sepa- 
rate property  because  he  has  deserted  her.   (Civil  Code  sec.  176). 

(6)  lAfhere  the  ineligible  spouse  has  deserted  the  recipient; 

In  this  case,  the  wife  would  be  living  separate  and 
apart  as  contemplated  by  Civil  Code  section  169,  and  uer  earnings 
would  be  her  separate  property.   The  earnings  of  the  husband  would 
still  be  community  property.   Whether  the  ineligible  spouse  be 
either  husband  or  wife,  the  ineligible  spouse  would  be  liable  for 
the  support  of  the  other  spouse.   The  ineligible  spouse  cannot  by 
desertion  relieve  himself  or  herself  from  this  obligation. 


In  the  situation  where  the  Ineligible  spouse  of  a  re- 
cipient of  aid  has  separate  property,  aa  the  illustration  given  by 
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you  where  the  ineligible  spouse  ]riad  a  "baiik  account  of  approximately 
igiVOOO,  it  would  rollow  irom  the  above  rules  of  law  that  the  ineli- 
gible spouse  would  be  liable  for  the  support  of  the  recipient,  and 
that  the  coxuity,  under  the  provisions  of  the  Welfare  and  Institu- 
tions Code,  would  be  entitled  to  recover  from  the  spouse  who  would 
be  "pecuniarily  able  to  contribute  to  the  support  of  the  applicant 
or  the  recipient  of  aid,"    (\i\ielfare  and  Institutions  Code,  sec. 
2224). 

Respectfully  submitted. 


City  Attorney, 


To:  Public  V.elfare  Department. 
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